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Vice-Chancellor's Message

The Distance Learning Centre is building on a stbdlition of over two decades of service
the provision of External Stucs Programme and now Distance Learning Educatidvigeria
and beyond. The Distance Learning mode to whichargecommitted is providing access
many deserving Nigerians in having access to highiercation especially those who by
nature of their ermgement do not have the luxury of full time eduwatiRecently, it i
contributing in no small measure to providing pkaéar teeming Nigerian youths who for ¢
reason or the other could not get admission irgactinventional universitie

These coursenaterials have been written by writers specialynied in ODL course deliver
The writers have made great efforts to provideaigate information, knowledge and skills
the different disciplines and ensure that the nalteare usefriendly.

In addition to provision of course materials in priwd «format, a lot of Informatiol
Technology input has also gone into the deploynoémourse materials. Most of them can
downloaded from the DLC website and are availableaudio format which you n also
download into your mobile phones, IPod, MP3 amotigodevices to allow you listen to t
audio study sessions. Some of the study sessioerialathave been scripted and are b
broadcast on the university’s Diamond Radio FM 1pWhile othershave been delivered a
captured in audieisual format in a classroom environment for useoby students. Detaile
information on availability and access is available the website. We will continue in ¢
efforts to provide and review course materfor our courses.

However, for you to take advantage of these formais will need to improve on your |.
skills and develop requisite distance learning @elt It is well known that, for efficient ai
effective provision of Distance learning educal availability of appropriate and releve
course materials is sine qua no. So also, is the availability of multiple plat forfor the
convenience of our students. It is in fulfillmerittbis, that series of course materials are b
written to enabl®ur students study at their own pace and convee.

It is our hope that you will put these course mateto the best us
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Prof. Isaac Adewole

Vice-Chancellor



Foreword

As part of its vision of providing education ftiiberty and Development” for Nigerians and
the International Community, the University of Ilaag Distance Learning Centre has recently
embarked on a vigorous repaositioning agenda whialeé at embracing a holistic and all
encompassing approach to the delivery of its Opesance Learning (ODL) programmes.
Thus we are committed to global best practicesigtadce learning provision. Apart from
providing an efficient administrative and acadesuipport for our students, we are committed
to providing educational resource materials for ube of our students. We are convinced that,
without an up-to-date, learner-friendly and diseatgarning compliant course materials, there
cannot be any basis to lay claim to being a provafedistance learning education. Indeed,
availability of appropriate course materials in tipé formats is the hub of any distance
learning provision worldwide.

In view of the above, we are vigorously pursuingaasnatter of priority, the provision of
credible, learner-friendly and interactive coursatenials for all our courses. We commissioned
the authoring of, and review of course materialde@ms of experts and their outputs were
subjected to rigorous peer review to ensure standBhe approach not only emphasizes
cognitive knowledge, but also skills and humane@alwhich are at the core of education, even
in an ICT age.

The development of the materials which is on-gaatgp had input from experienced editors
and illustrators who have ensured that they arerate, current and learner-friendly. They are
specially written with distance learners in minchisT is very important because, distance
learning involves non-residential students who ofian feel isolated from the community of
learners.

It is important to note that, for a distance leartmeexcel there is the need to source and read
relevant materials apart from this course matefibkrefore, adequate supplementary reading
materials as well as other information sourcesaggested in the course materials.

Apart from the responsibility for you to read thieurse material with others, you are also
advised to seek assistance from your course trtoitd especially academic advisors during
your study even before the interactive session lwisdoy design for revision. Your academic
advisors will assist you using convenient technglowluding Google Hang Out, You Tube,
Talk Fusion, etc. but you have to take advantagthede. It is also going to be of immense
advantage if you complete assignments as at whersdwas to have necessary feedbacks as a
guide.

The implication of the above is that, a distareamer has a responsibility to develop requisite
distance learning culture which includes diligent alisciplined self-study, seeking available
administrative and academic support and acquisitibbasic information technology skills.
This is why you are encouraged to develop your edempskills by availing yourself the
opportunity of training that the Centre’s providedgut these into use.



In conclusion, it is envisaged that the course nmatewould also be useful for the regular
students of tertiary institutions in Nigeria whe daced with a dearth of high quality textbooks.
We are therefore, delighted to present these titldmoth our distance learning students and the
university’s regular students. We are confideat the materials will be an invaluable resource
to all.

We would like to thank all our authors, reviewersl roduction staff for the high quality of
work.

Best wishes.

@2'——\«:\_;1

Professor Bayo Okunade

Director



Course Development Team

Content Authoring Lafenwa Stephen Akinyerni®,
Content Editor Prof. Remi Raji-Oyelade
Production Editor Dr. Gloria O. Adedoja
Learning Design & Technologist FolajimiOlamboFakoya
Managing Editor Ogunmefun Oladele Abiodun

General Editor Prof. Bayo Okunade



POS113Nigerian Constitutional Development

Table of Contents

About this course manual 1
How this course manual is structured 1
Course overview 3
Welcome to Nigerian Constitutional DevelopmentPOS112 3
Nigerian Constitutional DevelopmentP0OS112—is this course for you? 3
Course outcomes 3

Timeframe 4
Study skills 4

Need help? 4
Academic Support 5
Activities 5
Assignment 5
Assessments 6
Bibliography 6
Getting around this course manual 7
Margin icons 7
Study Session 1 9
Constitution and Constitutionalism: Conceptual Clarification 9
Introduction 9

1.1 Meaning of Constitution 9

1.2 Origin of Constitution 10

1.3 Functions of Constitution 10
1.3Constitutionalism 11

1.4 Sources of Constitutions 12

1.5 Distinct Features of a Typical Constitution 13

Study Session Summary 15
Assessment 16
Bibliography 16
Study Session 2 17
Types, Forms and Variants of Constitutions 17
Introduction 17

2.1 Classification of Constitutions 17

Study Session Summary 23
Bibliography 24
Study Session 3 25
Nature of the Nigerian Society 25

Introduction

25




ii Error! No text of specified style in

document.

3.1Geographical Factors 25

3.2 Cultural Factors 26

3.3Social Factors 26

Study Session Summary 27
Bibliography 27
Study Session 4 28
Historical Background to Constitutional Development in Nigeria 28
Introduction 28

4.1 Transformation Impact of British (Pre-Colonial Nigeria) 28

4.2 The Nigerian Council 29

4.3 The National Congress of British West Africa (NCBWA) 30

Study Session Summary 30
Bibliography 31
Study Session5 32
Pre-Independence Constitutions in Nigeria 32
Introduction 32

5.1The 1922 Clifford Constitution 32

5.2 The Richards Constitution of 1946 34

5.3 Macpherson Constitution 37

5.4 The 1954 Lyttleton Constitution 40

Study Session Summary 43
Bibliography 43
Study Session 6 45
The 1960 Independence Constitution and the First Republic in Nigeria 45
Introduction 45

6.1 Political and Historical Background to the 1960 Independence Constitution............... 45

6.2 The Main Features of the 1960 Independence Constitution 47

6.3 Merits of the 1960 Independence Constitution 48

6.4 Demerits of the Independence Constitution 48

Study Session Summary 49
Bibliography 50
Study Session?7 51
The 1963 Republican Constitution 51
Introduction 51

7.1 Political Development in Nigeria from 1960 to 1963 51

7.2 Major Features of the 1963 Republican Constitution of Nigeria 53

7.3 Merits of the 1963 Republican Constitution 54

7.4 Demerits of the 1963 Republican Constitution 54




POS113Nigerian Constitutional Development

Study Session Summary 55
Bibliography 55
Study Session8 56
The 1979 Constitution and the Second Republic in Nigeria 56
Introduction 56
8.1 Political and Constitutional Developments in Nigeria before 1979 56
8.2 Main Features of the 1979 Constitution 58
8.3Strengths of the 1979 Republican Constitution 60
8.4 Demerits or Weaknesses of the 1979 Republican Constitution 61
8.5 Significant Differences between the 1963 and the 1979 Constitutions ........cc.ccceeeesseennes 62
Study Session Summary 63
Bibliography 63
Study Session9 64
The 1989 Constitution and the Aborted Third Republic 64
Introduction 64

9.1 Background to the Making of the 1989 Constitution of the Federal Republic of
Nigeria 64
9.2 The Main Features of the 1989 Republican Constitution 67
9.3 The Merits of the 1989 Constitution 68
9.4 The Shortcomings of the 1989 Constitution 68
Study Session Summary 69
Bibliography 69
Study Session 10 71
The 1999 Constitution and the Fourth Republic 71
Introduction 71
10.1 Background to the Making of 1999 Constitution 71
10.2 The Major Features of the 1999 Republican Constitution 73
10.3The Merits and Demerits of the 1999 Constitution 77
Study Session Summary 77
Bibliography 78
Study Session 11 79
An Overview of Constitutional Changes in Nigeria 79
Introduction 79
11.1 Factors Responsible for Constitutional Changes in Nigeria 79
11.2 Contemporary Constitutional Issues in Nigeria 83
Study Session Summary 84
Bibliography 84
References 86







About this course manual

Nigerian Constitutional DevelopmentPOS112 has Ipeeduced by
University of Ibadan Distance Learning Centre. Rdilitical Science
course manuals produced by University of IbadaraDe Learning
Centreare structured in the same way, as outlietmhb

How this course manual is
structured

The course overview

The course overview gives you a general introdadiicthe course.
Information contained in the course overview wélfhyou determine:

= [f the course is suitable for you.

= What you will already need to know.

*= What you can expect from the course.

= How much time you will need to invest to complédte tourse.
The overview also provides guidance on:

= Study skills.

= Where to get help.

» Course assessments and assignments.

= Activity icons.

= Study sessions.

We strongly recommend that you read the ovendavefully before
starting your study.

The course content

The course is broken down into study sessions. Bty session
comprises:

= An introduction to the study session content.
» Learning outcomes.

= Content of study sessions.

= A study session summary.

= Assessments and/or assignment, as applicable.
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Your comments

After completing this course, Nigerian ConstitubBevelopment, we
would appreciate it if you would take a few momewotgive us your
feedback on any aspect of this course. Your feddtraght include
comments on:

= Course content and structure.

= Course reading materials and resources.

= Course assessments.

= Course assignments.

= Course duration.

= Course support (assigned tutors, technical hetp, et

» Your general experience with the course provis®a distance
learning student.

Your constructive feedback will help us to impramd enhance this
course.




Course overview

Course overview

Welcome to Nigerian
Constitutional
Development POS112

The course providea survey and analysis of topical issues and prab
in Nigeria’'s constitutional development, from theation of Nigeriar
corporate entity in 1914 through colonial rule &ded It also attempts
carry out a comprehensive assessment of the ¢ of socic-cultural and
economic forces on Nigerian constitutic

This course manual supplements and complem«©S112 Ul Mobile
Class Activitiesas an online course. The Ul Mobile Clis a virtual
learning platform.

Nigerian Constitutional
Development POS112—is
this course for you?

POS12 is arequired course for students:n Politica Science B.Sc.
programme The eleven majorStudy Sessions of the course
condructed around five related main themes. These ude:
Constitutions and Constitutionalism, The naturéNajerian society an
the historical background of constitutional devetgmt in Nigeria, Thi
Prelndependence Constitutional Development from 191 1960, The
Pos- Independence Constitutional Development from 1@6thé¢ preser
and Constitutional changes in Nigel

Course outcomes

Upon a successful completionNigerian Constitutional Developme
POS1120u will be able tc

= point out various major issues and challenges associated
Nigeria’s constitutional evelopment at different perior
= analyse with concrete examples, the instability of nstitutional
Outcomes reforms in Nigerie
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Timeframe

How long?

This is a one semester cou

45 hours of formal study time is requir

Study skills

As an adult learner your approach to learning belldifferent to tha
from your school days: you will chse what you want to study, you w
have professional and/or personal motivation fonglso and you wil
most likely be fitting your study activities arounther professional ¢
domestic responsibilitie

Essentially you will be taking control of yotearning environment. As
consequence, you will need to consider performéswes related 1
time management, goal setting, stress managemenBerhaps you wi
also need to reacquaint yourself in areas sucksay/glanning, copin
with exams andsing the web as a learning resoL

Your most significant considerations will timeandspacei.e. the time
you dedicate to your learning and the environmenthich you engag
in that learning

We recommend that you take time r—before starting youself-
study—to familiarize yourself with these issues. Them® @anumber ¢
excellent web links & resources on the Cowebsite. Go to “Self-Study
Skills” menu in courswebsite.

Need help?

Help

As earlier noted, this course manual complemerdsupplements
POS11at Ul Mobile Class as an online course.

You may contact any of the following units for infieation, learning
resources and library servic

Distance Learning Centre (DLC Head Office

University of Iba@an, Nigeria Morohundiya Complexlbadan-
Tel: (+234) 08077593551 — 55 llorin Expresswa, Idi-Ose,
(Student Support Officer: Ibadan.

Email: ssu@dlc.ui.edu.ng




Course overview

Information Centre Lagos Office

20 Awolowo Road, Bodiji Speedwriting House, No. !

Ibadar Ajanaku Street, Off Salvatic
Bus Stop, Awuse Estate, Ope
Ikeja, Lagos

For technical issues (computer problems, web acaessetcetere
pleasesend mail to webmaster@dic.ui.edu.ng.

Academic Support

Help

A course facilitator is commissioned for this caurgou have also bet
assigned an academic advisor to provide learnipg@t. The contacts
your course facilitator and academic advisor fig tourse are availab
atonlineacademicsupport@cui.edu.ng

Activities

Activities

This manual features “Activities”, which mayresent material that
NOT extensively covered in the Study Sessioviou will be providec
with answers to every activity question. Therefgayr emphasis whe
working the activities should be on understanding your answeis
more important that you understand why every anssveorrect

There ar different forms of activities in this manual, rangifrom
reading activities, case studies, discussion ditsv/iThe ue of activities
is particularly based on learning outcomes andraatticontent. Som
Study Sessions comes with discussion topics. Youdistuss the Stuc
Sessions at respective discussion boards on coelsste.

You may see dates for active discon with tutor on course schedu
This course schedule is available on the coursesitee

Assignment

Assignment

This manual also comes with tutor marked assignmentsA)T|
Assignments are expected to be tu-in on course website. You m
also recive TMAs as part of online class activitiézeedbacks to TMA
will be provided by your tutcin not more than 2veek expecte
duratior.

Schedule dates for submitting assignments and @mgagcourse / clas
activities is available on the course wee. Kindly visit your cours:
website often for update
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Assessments

Q)

Assessments

There are two basic forms selfassessment in this courin-text
guestions (ITQs) anself assessment questions (SAQs). Feedbacks
ITQs are placed immediately er the questions, while the feedback
SAQs are at tl back of manualYou will receive your TMAs as part «
online class activities at the Ul Mobile Cl: Feedbacks to TMAs will b
provided by your tutoin not more than 2veek expected durati.

Schedule dates for submitting assignments and engadgingurse / clas
activities is available on the course website. Kindsit your course
website often for update

Bibliography

Reading

For those interested in learning r on this subjectwe provde you with
a list of additional resourctat the Study Session$ielse may be book
articles or website
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Getting around this course manual

Margin icons

While working through thiscourse manuajou will notice the frequer
use of margin icons. These icons serve to “sigrigoparticular piece ¢
text, a new task or change in activity; they hagerbincluded to help yc
to find your way around thicourse manual.

A complete icon set is shown below. We suggest yioat familiarize
yourself with the icons and their meaning befoegtstg your stud

=)

Activity Assessment Assignment Case study
Discussion Group Activity Help Outcomes
E I
Note Reflection Reading Study skills
@ O
Summary Terminology Time Tip
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Study Session 1

Constitution and Constitutionalism:

Introduction

LearningOutcomes

Conceptual Clarification

We will commence this Study Session by explorthe concept of
constitution and constitutionalism in a bid to #larthese relate
concepts. In the press we will examine the origin arfunctions of
constitutior.

When you have studied this session, you shouldlegeta:

1.1 define the term constitution.

1.2 discuss the origin of constitution.

1.3 analysethe relationship and differences between constitu@nc
constitutionalism.

1.4 highlight the sources of the constitution.

1.5 show that there is a common pattern amooigstitutionsin spite of
mary variations in the contents of the constitutiorfs different
countries.

1.6 highlight and discuss major areas covered by ac&ypionstitutior
with examples.

1.1 Meaning of Constitution

Constitution A body of
fundamental principles or
established precedents
according to which a state
or other organization is
acknowledged to be
governed..

Let us start our discussion on the meaning oiconstitution by asking
this pertinent question: What is a constitution® Tollins Dictionary
defines a constitutions “the fundamental principles on which a stat
governed, especially when considered as embodyimg rights o
subjects”. The Oxford English Dictionary says anstitution is ‘a bod»
of fundamental principles or established precedacatsrding to wich a
state or organisation is governed’. The Wikipediateinationa
Encyclopedia describes a constitution ‘as a syst#ten codified as
written document, which establishes the rules amttiples by which ai
organisation, or political entity, is gcrned'.

Although, the last two definitions emphasize thet that the concept «
constitution is not restricted to a formal politietity often referred t
as the state, our definitional focus shall excludéormal political
organizations. | must al tell you that the concept of the state as

used in this course refers to a country and nétéoconstituent unit of
federated country. In other words, you can talkhef Nigerian state, tf
American state, the Indian state,

From the abovea country’s constitution is the body of basic la
principles, conventions, rules and regulations whgovern the country
Now, let us consider some of the definitions preddby social scientist
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Kenneth Wheare defines a constitution as “a cetlaadr aggregation of
norms, mores, conventions, customs and standardgich a country is
governed”. Oyeleye Oyediran states that:

There are two ways by which we can view a coniriut
One is by looking at it as an “ethno-cultural
arrangement” which brings together way of life of
people. In this sense, a constitution is concermiti
establishing a standard by which a people judge
themselves and their leaders. In another sense, a
constitution can be seen as a simple legal document
which defines the power structure and the instai
sources corresponding to such power structure.

To Zoethout and Boon, a constitution is a collecid rules, establishing
and regulating the system of government in a state.

From these definitions, it is clear that every estaeeds a constitution
whether as unwritten laws, taking the form of usagederstandings,
customs or conventions as in Britain, or as a kbetawnritten document,
as in the United states, Nigeria and most modeatestbecause of its
importance. A constitution sets out how all thenetats of government
are organised and how power is carried up amorerdift political units.

It contains rules about what power is wielded, wiields it and over

whom it is wielded in the governing of a country.

Moreover, as a kind of ideal or contract betweasé¢hin power and those
who are subjected to this power, a constitutionneésf the rights and
duties of citizens, and the mechanisms that keegetin power in check.
The fundamental objective of constitution is totitose order in the

community, and not necessarily to protect the djget and conflicting

rights and whims of the people.

1.2 Origin of Constitution

In terms of origin, the concept of “constitutionbroes from Latin,
referring to issuing any important law, usually e Roman Emperor.
The Latin term tonstitutid meant the very opposite of what we now
understand ascbnstitutiori. The very term “constitution” has acquired
its modern meaning in English legal terminologyotigh the origin of
the British constitution is sometimes traced backhe Bill of Rights of
1689 and the Act of Settlement of 1701, or evethérto the Magna
Carta (1215), it is more helpful to think of thenstitutions as a creation
of late 18 century. The period was initiated by the promuitgabf first
“written constitutions”; the US constitution in 1I78nd the French
Declaration of the Rights of man and the citized 7&9.

1.3 Functions of Constitution

Essentially, a constitution performs these majocfions:

a) It defines the power of government;
b) it also defines the basic organs of government;
c) it sets limits to the power of government;
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d) it protects democracy by separating state poweis tinree: the
legislature, the executive and the judiciary.

You should be aware of the fact that the constiuis fundamental if
arbitrary, tyrannical and dictatorial rule is to fr@vented.

1.3Constitutionalism

Reading Activity
Allow 15 minues

Regarding the operation of the state, constitutisma refers to

governance that respects the constitution or argawent based on the
rule of law or due process. Simply put, the terronstitutionalism’

denotes government by the constitution or beliefthie idea of a
constitutional government. In other words, it meatrict adherence to
the spirit of the constitution.

In his book The Constitutional Good: Constitutiosa’'s Equivocal
Moral Imperative published in 1993 Walker expregsbes:

Whether purposely or inadvertently, and whethegreater
or lesser degree, constitutionalism pries the gobtway
from the holder of power and makes the constitutseif an
object to be reckoned with.

In essence, constitutionalism is an ideal, oftesoaated with the
political theories of John Locke that the condutigovernment or the
exercise of political power must take place withive framework of
constitution or impersonal, legal rules. One maogberceive it as the
principle of limiting the power of government incacdance with the
provision of the constitution. It emphasizes théerof law and the
protection of citizens from human rights abuse andlation by
government officials and private citizens. | neegbint out to you that
by implication, with the concept of constitutiorsati, the limited power
of government must not only be recognized and dedept must also
guarantee the fundamental human rights of theecitiz

More importantly, to achieve constitutionalism, érapis has been on
strict adherence to the principles of separatiopafers and checks and
balances as well as the respect for the rule of, Ialeration of
opposition, press freedom as well as continuousstexte of an
independent judiciary and constitutional courts. i/hthese are
categorical imperatives for achieving the Objedivef the state:
maintenance of order and promotion of people’s avelfl must call your
attention to the fact that mere existence of atemitconstitution is no
guarantee of constitutionalism. This means thatestiere may exist a
codified body of rules to guide the operations ofeynmental structures
and institutions, in reality political functionasienay not ensure strict
adherence to them. To C. J. Friedrich, the goataofstitutionalism is
constitutional government.

Read the chapter on “Constitution and Constitutiemd in
Anifowose Remi and Enemuo Francis, (ed.) 20&ements of
Politics. (reprinted) Lagos: Sam Iroanusi Publications.
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1.4 Sources of Constitutions

Having amply definedconstitutionand constitutionalism, and also
explained the connection, it is imperative for asdentify major sources
of a constitution. | am sure that questions thatlilg come to your mind
now include the following: Who writes a constitutid Who and which
groups have been the source of known constitutiot®® have such
constitutions evolved overtime?

First and foremost, you need to know that there mamy sources of
constitutions irrespective of the types, forms dhne variants of such
constitutions (Types, Forms and Variants of coustihs are discussed in
the second study session).

These sources include the following:

1.4.1 Organic laws

These are laws passed by the legislature that magdarded as special.
Organic laws are more pervasive in the British tiartfon. They are
basically referred to as special legislative rulEzamples include the
1215; Magna Carta, which provided for trial by juyd the due process
of law, the 1679 Habeas Corpus Act, confirming tilght of citizens to
protection against imprisonment without any reabtaause, the 1689
Bill of Rights and the 1710 Act of Settlement whietablished the
supremacy of the legislature and the independehtieealudges and the
Act of Parliament of 1911 and 1949, which limitdte tpower of the
House of Lords.

1.4.2 Customs and Conventions

These include customary constitutional rules inicigcall those that are
regularised, clearly understood and generally a@edemnd obeyed.
Though they have not been written down, they aretlgt obeyed in

society. While customs of the people are referredag “established
usages” — rules that detail certain proceduresdfing certain things,
conventions are rules that do not involve the a&pfibn of legal

sanctions. For instance in Britain, the conducttleé constitutional
monarch, the Prime Minister and the Cabinet, a$ agethe procedure in
the Parliament is part of the unwritten constitatio Britain.

1.4.3 Judicial Precedents/ Decisions

Judicial decisions or judgments passed on very itapb subjects are
also major sources of constitutions. The courtauatelly responsible for
dealing with many of the controversies over sudérpretations and their
decisions are generally regarded as legally autitwme. Unlike customs
and conventions, the decisions of most courts aitew, collected and
published and these collections constitute anothejor source of a
country’s constitution. In short, the interpretatigiven by recognised
courts of a country in certain cases popularly rree to as judicial
precedents constitute a source of some constitution
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1.4.4 Past Experience

The unique experience of the people is usuallyuatin of wisdom on
which constitutions are framed and as well amentletime draw your
attention to the significance of the geographibatorical, political, and
economic, as well as socio-religious experiencesa @eople with this
example. Because of the constant military intefe@nin politics in

Nigeria, the framers of 1979 Nigeria constitutiorcluded a specific
provision which outlawed military take-over of gomment by means
other than those specified in the constitution.

1.4.5 Intellectual Works of Philosophers

Ideas borrowed from the works of political thinkenshilosophers,
theologians have developed into significant priledpthat have been
adapted in most constitutions. The principles glsation of powers and
checks and balances that are included in most iagiwts originated
from the French philosopher, Baron de Montesquidso, most of the
economic doctrines of Karl Marx featured promingnrti states some
communist the constitution of such principles assemt of the governed,
limited government and religious tolerance origyhwatame from the
intellectual works of the English philosopher, Jalutke.

1.4.6 International Laws

Laws and treaties entered into at internationa &8 the United Nations,
African Union, and the European Union among otlsersye as materials
for constitution making in some countries. Thesaties and conventions
include International Civil Aviation Convention (fC), United Nations
Convention on Laws of the Sea (UNCLOS).

Hint Most of the constitutions which hazeenpromulgated in the history
of Nigeria have come from some if not all theserses.

1.5 Distinct Features of a Typical Constitution

This section concludes the first part of the St8egsion by highlighting
some distinct features of a typical constitutiorespective of its type,
form and variant. It identifies and discusses a room pattern of
constitutions with respect to their detailed prians. Examples are
drawn from the Nigerian constitution and other ¢ibaons to show you
the specific features of a typical constitution.

1.5.1Features of a Typical Constitution

Though, you may find many variations in the cordenitthe constitutions
of different countries, most of their provisionsllfanto some
combinations of five major categories. The commattgon of most
constitutions often referred to as

“the scope” or “the substance” of a constitutiodiles a preamble,
- structure of government,
- procedure for amendment,
- distribution of power, and
- the rights of citizens.
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These are the main features of a typical congitutiet us discuss them
one after the other.

A Preamble

In most cases, this is a kind of prelude or anothiction to the
constitution. Generally, this introductory statemehideals is located at
the beginning of a written constitution stating thehority by which the
constitutions are established and for what purp&sd. differently, a
preamble expresses the ideals, purposes and aspiraf the people. For
example, the preamble of the constitution of Unigtdtes of America
states :

We, the people of the United States in order tsnfarmore
perfect union, establish justice, insure domestnduility,
provide for the common defence, promote the general
welfare, and secure the blessings of liberty toselwes and
our posterity, do ordain and establish this consiitn for

the United States of America

Likewise, the 1999 constitution of the Federal R#jouof Nigeria, in its
introductory statement proclaims:

We, the people of the Federal Republic of Nigenaying
firmly and solemnly resolved to live in unity aratmony as
one indivisible and indissoluble sovereign Nationder
God, dedicated to the promotion of inter-Africaridarity,

world peace, international cooperation and undenskiag,
give to ourselves the following constitution.

Structure of Government

Most constitutions indicate the major organs ombhes of government
to carry out the business of states administratisually, these organs or
branches are three- the legislature, the execatidethe judiciary. These
constitutions generally indicate what kinds of deaghall be eligible to

occupy positions in those organs and how thosensrgall be selected

and removed. Many constitutions also specify thatititional structure

or organisation of governmental agencies and desdn detail there

relationship and purposes. They usually state venetrcountry adopts a
presidential or parliamentary or the dual executivedel; unitary or

federal or confederal government.

Procedures for Constitutional Amendment

Most constitutions, especially those that aretemit specify the way and
manner they may be formally amended or changedsellagendment
procedures differ from one constitution to anotharsome states, the
constitution can be fairly easily amended by thmes@rocedure used for
the passage of bills into law; while in others, toastitution can only be
amended by a complex procedure different from tgiassage of bills
into law. For instance, the constitutions of Newaldad and Britain as
mentioned in the last study session are flexiliiess makes them easily
amendable unlike American and Nigerian constititmat are difficult

to amend because of their rigidity. The special raadngent procedures
peculiar to rigid constitutions are there to prdveasty and selfish
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amendment as well as to allow people to expregs tipénions before
changes are effected

Distribution of Power

The rowers and functions of the three organs of govemt-the
legislature, the executive and the judiciary, ali agethose of agencies
the Armed Forces, the Police, are clearly speltimuhost constitution
All federal constitutions distribute poweretween the national/fedel
and governments of the component (-be it regional, state or local. T
1999 constitution of the Federal Republic of Nigerfor instance
distributes powers between the federal and statergments. Powel
belonging to th federal government alone which the National Assgr
can legislate on is identified as contained in feclusive List. In
addition, the constitution specifies items thathboiational and sta
assemblies can legislate on under the concurisrddi wel as indicating
the functions of local governments in its fourtihedule. On the oth
hand, some federal constitutions have three lisfowers. Power whic
belong to the federal government are called ‘exetugpower’; those
powers belonging to the deral and state governments are called
‘concurrent powers’, while powers reserved to stateernments are ¢
the ‘residual list. Canadian and Indian constdog fall into this
category

Fundamental Rights of Citizens

All modern constitutions makerovision for individual and collectiv
rights of citizens. Constitutional provisions of s$hoconstitution:
guarantee two main sets of rights. The first sestitutionally guarantee
individual freedoms, civil liberties and politicadpcial, legal right and
the right to political participation. The secondt s& obligations o
government which include guarantees of the right&ark, to educatio
and to safety of individuals. The inclusion of thesghts in the
constitution helps to promote the well of the people and ensure tl
governmental powers are not abused. Bills of imligl and collectiv:
rights are the most appealing features of modenstitation, which i
enforced could guarantee good governance. Thesragid liberties of th
citizens are provided in two chapters in 1999 constitutioiNigeria. The
first chapter is on the Fundamental Objectives Rindctive Principles o
State Policy and the second chapter is on fundaheghts- freedoms of
expression and the press, peaceful ably and association, right to fe
hearing and personal libert

Study Session Summary

constitutionalismYou learntthat a country’s constitution is the body
basic laws, principles, conventions, rules and regulatianéch goverr
the country. It is a document that specifies thatd of and as well ¢
relationship between various branches and agentigevernment. Th
existence of a written/ unwritten constitutioroes not guarantee
constitutionalism which refers to government thatspects th

@ In this study session, we have discussed the ctsmoggonstitution an

Summary
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constitution or a government based on the ruleaof br due proces
Constitutions, irrespective of types or forms aoeireed from organi
laws, customs and conventions, icial precedents/ decisions, p
experience, intellectual works of philosophers &ntion just a fw.

We also examine the distinct features of a typical constituti
Specifically, we mentioned that a typical constiint must have
preamble, structu of government, procedures for constitutic
amendments, distribution of power and the fundaaierghts of citizens

Assessment

Q)

Assessment

Now that you have completed this study session,capuassess how wi
you have achieved its Learning Comes by answering these questic
Write your answers in your Study Diary and disctissm with youl
Tutor at the next Study Support Meeting. You caackhyour answel
with the Notes on the SeAssessmeanQuestions at the end of il
Manua
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Study Session 2

Types, Forms and Variants of Constitutions

Introduction

The study session builds on the first study sesbipndentifying the
types, forms and variants of constitutions in tharldi It examines th
distinguishing features, strengths and weaknessegaoh of these
constitutions. In this study session, | will alseegyou examples of stat
that have one constitution or the other. | will ty categorize thes
constitutions under types, forms and variants fgax the constitutionz
differences in termof codification, ease of amendment and institutlic
structure that a constitution establist

When you have studied this session, you shouldleeta:

2.1 identify the criteria for classification of consiitons accoring to
types, forms and variants.
2.2 highlight the features, strengths and weaknessegach f the

LearningOutcomes identified constitutions.

2.1 Classification of Constitutions

There are different ways of classifying constitaio More fundament:
to our discussion is Andrew Heywoo classification criteria whic
include

1. the form of a constitution and status of its rulehéther the
constitution is written or unwritten, codified oneodified)

2. the ease with which the constitution can be char{gdtbther it is
rigid or flexible);

3. the degree to which the constitution is observedattice (whethe
it is an effective, nominal or a facade constitafjanc

4. the content of the constitution and institution&dusture that i
establishes (whether it is, for example, monardhicarepullican,
federal or unitary, or presidential or parliamen}.

2.1.1 Forms of Constitution

Going by criterionthere are two basic forms of constitution, wl are:
written and unwritten constitutionYet, it is important to note thavery
constitution i a blend or mixture of written dnunwritten rules It is the
balance between theforms of constitutions thavaries significantly.
Thus, 10 constitution is entirely written. Few constitut&) for example
indicate the roles of, or even point out, type of political parties an
interest groups. Likewise, no constitution is eaxtirunwritten in the
sense that none of its provisions has any legastanbe, all of ther
being conventions, customs or nor
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Written Constitution

This is a constitution that is contained and piigiés in a single
document. In other words, it is a constitution ihietr the fundamental
laws, conventions, principles, customs, norms, sruded regulations
governing a country are codified. The present 1888stitution of the
Federal Republic of Nigeria is a good example oftem constitution.
Other countries operating this type of constitutioclude United States
of America, Canada, Ghana, India and France amtrgg It has to be
noted that a written constitution is a necessamditimn in Federal
systems. In most federations, a written constituti@lps to define the
relationship between the central and the compomnmits. It usually
contains a preamble, which states the fundameritadiples, philosophy
and Objectives of the country and its laws thategally enforceable.

Merits of a Written Constitution

1. Easy reference: a written constitution is easyottsalt as required.
2. Consciousness of fundamental human rights: citizares better
aware of their fundamental rights when the constituis written.

3. Prevent Dictatorship: it may guard against the emwce of a
dictator and reduce any authoritarian tendenciedebgers since
there is a considerable knowledge that the comstitus within the
reach of ordinary citizens.

4. Symbol of Nationhood: concrete symbolic values degivable
from a written constitution

5. Political Stability: It also helps to ensure paéi stability owing to
the awareness of its provisions.

6. Minimizes areas of potential conflict: In fact, thecertainties of
political life are reduced to the minimum and aredspotential
conflict in terms of citizens-state relationshime® powers and
functions of the government vis-a-vis the citizeme clearly spelt
out.

7. A written constitution often facilitates the studf/the fundamental
laws of the people as they are documented. Somdafoental
provisions of a written constitution are generaltpnsidered
seriously before constitutional amendments areezhout.

Demerits of a Written Constitution

The following weaknesses or problems are associattd the written
constitution:

1. Frequent litigations: since a written constitutdepends largely on
interpretation, it is subject to frequent litigatjcand by implication,
it wastes time and energy in governance.

2. Rigidity: The rigid nature of most written constitns makes it
uneasy to amend them when necessary.

3. Limited Coverage: written constitutions often dot nmver all
subjects that may be required of a constitutionesihis not possible
to write down all the constitutional problems ajigen country.

4. Problem of Adaptability: a written constitution isot easily
adaptable to constantly changing conditions andgim

5. Inadequacy to meet all needs: since a written datieh is a
document arrived at after a lot of compromise aadyaining, it
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tends not to meet the aspirations of all the coraporunits of ¢
state.

Unwritten Constitutions

Here the fundamental principles and powers of a goveninage no
written down or codified in a single imal document. Simply put, ¢
unwritten constitution is one in which the fundarnaéfaws, convention:
principles, customs, rules, norms and regulatiangming a country ai
not written down formally in any single dated doanh callec
constitution. Alhough, Britain and other liberal democracies likeaél
and New Zealand together with a handful of -democratic states, su
as Bhutan, Saudi Arabia, and Oman are assumed ve tawritter
constitutions but as mentioned to you earlier, thigot totaly true. For
instance, Britain does not have a written constitulike US and Nigerie
what we today refer to as the British Constitutisn derived fromr
different sources including the Magna Carta of 1Hda&rliaments Acts ¢
1911 and 1949 and Bill ofights among others. Besides, the publica
of documents such as Questions on Procedure foistdin has give
detailed formal substance to practices that weegipusly covered by i
defined conventions in UK. In Israel, the respect“Torah” the Jwish
Holy Book motivated the Israelis to form an autowoos state in 194
without an authoritative constitutional documentvorl years after, th
Knesset, Israeli legislature voted to adopt sucbrestitution by evolutiol
over a period of time. Even the ssage in New Zealand of t
constitution Act 1986 (that strengthened previoustattered laws ar
principles) and the adoption in 1990 of a Bill ofgRts, has bee
interpreted by many scholars as indicating thatabuntry should not t
considered asaving an unwritten constitution. This type of catogion
is common to unitary stat

Unwritten Constitutions are those which the fundatakeprinciples
and powers of a government are not written doweodified in a
single formal docume.

Merits of unwritten constitution
1. Flexibility: the most obvious advantage of an utteri constitutior
is its flexibility; it is easy to amend and adapéalto changing
situations.

2. Limited areas of dispute: due to its non rigiditgany potentia
areas of dispute in governance are reduced.

3. Smooth running of the government: its unwritterunatreduces th
difficulty of interpretation and thereby incidemglitigation.

4. Adaptation to changing conditions: Because of &gture, unwritter
constitutions are respsive to changing circumstances in socit

Demerits of unwritten constitution
1. Easy manipulation by incumbent government: the guwent
party may easily manipulate the constitution td gsipurpose:

2. Determination of violation: it is not easy to ermine when an
unwritten constitution is violated; it is even difilt to prove ol
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defend when provisions in it are violated sincedhie no written
constitution to refer to.

3. Limited Knowledge of citizens’ constitutional right it is
difficult for citizens to know their constitutionaights and duties
in a situation where the constitution is unwritten.

2.1.2 Types of Constitution as based on
Easiness of Change

Under types of constitutions, we classify consititus on the basis of the
ease with which the constitution can be amendedth@nbasis of this
criterion, we have rigid and flexible constitutions

Rigid Constitutions

These are constitutions that are difficult to amemdchange. Special
procedures/conditions are required for such canitits to be amended,
since normal procedure for passing an ordinary iwmot sufficient. |

should let you know that these procedures or camditvary from one
country to the other and are usually stated indestitution itself. In

general, federal political systems like United &atSwitzerland, and
Canada, India, Australia, and Nigeria have rigichstibutions. For

example in Nigeria, the suspended 1979 and 199S8titations require
two-thirds of the members of both National and estkgislatures to
endorse a bill or motion asking for constitutionanendment. In
Switzerland and Australia, the electorates arenatbto participate in the
amendment process.

Merits of a Rigid Constitution
1. Difficult to manipulate: since a rigid constitutiois difficult to
amend, political leaders are constrained from maaimg it to
serve their selfish interests.

2. Prevents emergence of dictators: the difficult sllogv procedure for
changing a rigid constitution prevents the emergeia dictator.

3. Orderly political succession: it ensures an ordetlyange of
government and thus promotes political stability.

4. Reduction of ambiguities: because rigid constingiare usually
written down, they facilitate easy reference ardioe ambiguities.

Demerits of a Rigid Constitution

1. Adaptation: the slow and difficult procedure/coiwtit required for
the amendment of a rigid constitution makes the stitution
unyielding to changing situations.

2. Much reliance on the Judiciary: provisions of aidigonstitution
especially on amendment often require the inteapicet of the
judiciary, which may result to over-politicizatiar the judicial arm
of government.

Flexible Constitution

This is the constitution that is easily amendahleugh an ordinary law
making process. In other words, a flexible constitucan be changed
without any lengthy or difficult process to revise Examples of
countries with flexible constitutions include Nevealand, Finland and
Britain and Ghana in the First Republic.
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Merits a Flexible Constitution
1. Generation of new ideas: since no special proeeducalled for
before amendment, it facilitates the reflectiomefv ideas and new
circumstances.

2. Reduce constitutional conflicts: the chances of egating
constitutional conflicts are minimal because fléxilwonstitutions
avoid deadlock.

3. Facilitate quick decision-making flexible constituts aids,
government to take quick decisions.

Demerits Flexible Constitution
1. Minority Rights: the rights and interests of thenority are not
always protected under a flexible constitution. Sehaights are
exposed to the oppression of the majority.

2. Breeds Dictatorship: haste in amending the conigtitu may
gradually lead to dictatorship or tyranny.

3. Instability and unrest: incessant and frequent ghafamendments
can lead to instability and unrest.

2.1.3Variants of Constitution

Under variants of constitutions, we consider thastitutional contents,
particularly, the institutional structure beingasished by a constitution.
With this criterion, | classify the variants of atitutions into three-
Federal, Unitary, and Confederal.

Federal Constitutions

A Federal constitution provides for the sharingstd#fte powers between
the central government and the component unit®@eérgment, variously
called regions, states, local governments, proginceantons and
municipals. Federal constitutions are usually wntiand rigid and are
often adopted by heterogeneous societies like USW#geria, and

Switzerland. It provides for bicameral legislatimanost cases.

Merits a Federal Constitution

1. Rapid development: when there is division of poweapid
development is easily takes place among the conmpomis.

2. Prevents concentration of power: federal constingi discourage
concentration of powers in a single authority.

3. Promotes local participation and local autonomye @evolution of
power to local authorities is expected to facitafjrassroots
participation and local autonomy for the sake o¥al@ment of
local areas.

4. Employment opportunities: duplication of officesden a federal
constitution fosters the creation of more employnugportunities.

Demerits a Federal constitution
1. Duplication of levels and organs of government:. &bessary
duplication of offices under a federal constitutiooreases the cost
of governance.

2. Delay in making decisions: federal constitutionsndaed extensive
consultations before major decisions are taken.
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3.

4.

Tension in the exercise of constitutional powdh&re is usually
tension in the exercise of powers allocated by ¢bestitution
between the central government and the compondist un

Double allegiance: there is a double allegiancehenpart of the
citizens regarding sense of belonging to the cegtreernment and
their states of origin.

Unitary Constitution

This is the constitution that concentrates govemtaigoowers in a single
central authority. In short, there is provision t@ntralisation of power.
This single authority may then delegate or de-cotraée power to other
subordinate authorities. It often provides for ameral legislature.
Britain, Belgium, France, Sweden, and lItaly, to tenjust a few, are
examples of countries with unitary constitutions.

Merits a Unitary Constitution

1.

2.
3.

4,

Elimination of conflicts of jurisdiction: owing tahe absence of
component units that could contest constitutior@akgrs with the
central government, conflicts of constitutional igdiction are
eliminated.

Stability: Unitary constitutions are usually strosugd stable.

Reduction of administrative costs: since theredsdaoplication of
offices, the cost of administrative/governancegueatly reduced.

No dual allegiance: Citizens in countries that hadepted unitary
constitutions owe allegiance to only the centralegoment.

Demerits a Unitary Constitution

1.

Promotes dictatorship: since it concentrates pawarsingle central
authority, unitary constitution may easily promdigannical or
dictatorial rule.

. Stifles local participation and development: it En& local initiatives

and hinders local participation and developmera eesult of lack of
autonomy.

Domination of minority groups: Majority group oftelominates the
minorities in societies with unitary constitution.

Confederal Constitution

Aconfederal constitution provides for a union aites with a very weak

and almost powerless central authority, and powarfunponents, (in
most cases, states or regions or municipalities)ply put, the central
government under a confederal constitution is gilibate to the
component units.A good example was the constitutioh the

confederation of Senegambia- made up of Senegabantbia before the
two entities separated to become independent cesntr

Merits of a Confederal Constitution

1.

2.

Retention of individual identities: confederal ctingion enables
the component states to retain their individuahidies.

Constitutional right to secession: there is pravisior secession
under confederal constitution to the effect thag emember of the
component units cannot be compelled to remain ir th
confederation.
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3. Reduction of the fear afomination: since each autonomous un
allowed to retain its identity, the fear of domioatis reduce

Demerits Confederal Constitution
1. Political instability: the component units’ right secede constitut:
a source of serious threat to political stability

2. Discourages political unity: Confederal constitngo do no
encourage political unity, which is very critical the security an
development of a country.

As mentioned above, using the criterion of insidtél structure:
provided by a constition, one can classify constitutions as presidé
and parliamentary. This will be discussed in detailder Nigeriar
constitutions

As a point of emphasis, in the First Republic, M@geadoptec
parliamentary constitution which was later aband for presidential
constitution in the Second Republic. The preseri91€@onstitution i
fashioned to suit presidential system of governiy

As regards the degree to which the constitutionbiserved in practic
(i.e. constitutionalism), Karl Lowenst¢ classified the constitution in
three; namely; normative, nominal and seme

Normative constitution is a constitution that i¢ naly widely approvel
by the public as legally valid, but it is also effge in the sense that
regulates political cnduct. This type of constitution prevails in 1
politically advanced western countries. Nominal stdotion may be
legally valid but it is actually not lived up to.nlike normative
constitution, nominal constitution exists in formutbnot in reality.
Nominal constitutions are to be found in those caastof Asia, Africe
and Latin America. Semantic constitution is a cibuison that is fully
applied and activated but which merely legitimies existing locus ar
exercise of political power. In shc the purpose of a seman
constitution is to provide a constitutional justiftion for the unregulate
exercise of political power by the politically piteged class. Most of tt
communist constitutions and constitutions of sonmedeundevelope
countrie: come under the category of semantic constitut

In all, relating this classificatory scheme to Nigethe 1999 Constitutic
which is presently in operation is not only writtenis also rigid anc
federal in terms of institutional structt

Study Session Summary

iy

Summary

In this study session, we have discussed typessfand variants ¢
constitutions. In the process, we stated that diegrto form, there ar
written and unwritten constitutions; according tpd, there are rigid ar
flexible constitutions; and according to variants, there faderal anc
unitary constitutions. The merits and demeritsaafreof the constitutior
so discussed were examir
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Study Session 3

Nature of the Nigerian Society

Introduction

LearningOutcomes

Reflection

A constitution is a product of its environment. Tha why any
meaningful discussion on Nirian constitutional development mt
necessarily begin with an analysis and understgnaih the majo
geographical, social and cultural environment irclwhNigerian peopls
live. This analysis will help you to identify whyi@éria and her politice
leades have struggled from one constitution to the otiweéh much

emphasis on the influence of these environmentatofa. Ir essence
therefore, this study sess gives a brief examination of the nature of

Nigerian society taking into consideration tnfluence of its ecolog

When you have studied this session, you shouldleeta:

3.1 highlight and discuss the major distinguishing deas of the
Nigerian society.

3.2 explain various challenges that the Nigerian sgdgefacing with
in spite of these features.

There is an agreement among scholars that the iBligaiociety is
complex in nature. This complexity manifests in gr@phical, cultura
and social factors that sometimes create problemsterms of
harnessing theipotentials into building the country into a greairid
power.

3.1Geographical Factors

Map of Nigeria

Nigeria is located in Western Africa on the gulf@finea and has an ai
of 923,768 square kilometres. This size makeseiwwbrld’s 32nd large
country. The most populous country in Africa, Nigeria accdsuffor
approximately 20% of West Africa’s people. Goingthy 2006 censt
figures, Nigerian population is estimated at 140iom.

The country is broadly divided by geographers imto zones namely,
the tropical rain forest area and a savannah Zbime.rain forest covel
all the three ge-political zones in the southern part of the courang
Benue state, as well as parts of Kwara and Adamstaies and th
Federal Capital Territory. The vannah zone covers the rest of
country. | need to tell you that some crucial agtigral produce is foun
exclusively in each zone, which createccomplementaritie and
interdependence between the zones. Also the minveealth of the
country is also pread throughout the zones. For example, in the
forest area we have petroleum, coal, salt, limestamarble and clay. |
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the middle belt are found tantalite, tin, coal, nivan and gold in the
savannah area. Also, there is a high degree of-diegendence in the
location of the mineral wealth of the country. 8lig’s main rivers are
the Niger and the Benue that converge and emptythe Niger delta,
one of the world’s largest river deltas. Thesergverovide ready source
of water for irrigation and hydro electric powestm. It should be noted
that the vast hinterland in the North depends lgirge the seaports in the
South for the evacuation of their produce.

3.2 Cultural Factors

3.3Social Factors

These are discussed with reference to nationaltypms which make up
Nigeria. Up till now, it is not quite certain howamy nationalities or
ethnic groups are found in the country, but theeeegtimates that put the
number between a minimum of 250 a maximum of 40@ Variety of
customs, languages and traditions among theseceginoups gives the
country a rich diversity. The largest ethnic groaps the Hausa, Fulani,
Yoruba, Igbo (Ibo), Kanuri, ljaw, Ibibio and Tiv.h€ dominant ethnic
group in the Northern part of Nigeria is the Ha&sdani, most of whom
are Muslim. The Yoruba people are predominanténSbuthwest. About
half of the Yoruba are Christian and half MuslimheTpredominantly
Catholic Igbo are the largest ethnic group in tbatBeast, with the Efik,
Ibibio, and ljaw comprising a substantial segmeihthe population in
that area. Although, the official language in Nigeis English, Hausa,
Yoruba, and Igbo are the most widely used Nigelaaguages.

Let me inform you at this point that there haverbdéferences in the
perspectives of the various peoples that make ugeridi. This has
resulted in what is now called ethnicity. BecaukRiguage differences,
some degree of ethnicity has always been displaydde way people
relate to themselves politically, economically asaocially. The pre-
colonial history of Nigerian society makes it cl¢lat the various ethnic
groups did not relate to one another in terms gfegsion but generally
maintained friendly relations through trade andadateractions except
when some misunderstanding led to war.

Emphasis here is on class and social stratificatwamich distinguish

different categories of people existing in Nigeriaaciety. Nigerian

society does not divide easily into the bourgeoi@apitalist) and

proletariat (working) classes, according to Marx@erspective because
of the admixture of both modernising capitalistteys and subsistent
economy. It is more meaningful to apply the follogiattributes in

dividing Nigerians into classes:

a) possessing of knowledge (professional, scientiiit @chnical);
b) possession of property;

C) possessing of status not necessarily knowledgeopepty;

d) a certain level of general education;

e) certain types of occupation.

With these attributes, Nigerians can be classified these rough
categories:
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1. Traditional rulers, chiefs and others with ascrik&atu:

2. The landed holders and owners

3. Industrial/commercial elite-the core of business owners ¢
employers of labour

4. Intellectual and Military elite including distingghed academics,
professionals, senior military officers, seniordaucrats e.t

5. The middle-class or quaproletariat including most salari
workers, such as typists, clerical officers and sdethniciar

6. The masses including workers, peasants, and iemployed

From the foregoing, it is clear that Nigeria haar potentials il
agricultural, human and mineral resources. Mo$ligérian constitution
were designed to positively exploit these resoufoesmprovement o
the living standard of Nigeriapeople. This shall be discussed in deta
subsequent study sessio

Study Session Summary

o7

Summary

In this study session, wdiscussed theature of Nigerian Society. In tl
process, we mentioned the geographical, culturdlsatial factors the
have contributed to the complexi
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Study Sessio n4

Historical Background to Constitutional
Development in Nigeria

Introduction

LearningOutcomes

In this study session, we shall treat some maj@ntsv prior to the
evolution of Nigeria as an entity and the enactmeinthe first pr-
independence constitution. The studession gives the historic
background particularly to p-independence constitutional developnr
in Nigeria. Two historical events that facilitatéde introduction o
Clifford Constitution in 1922 are discussed. Thestude the creation ¢
Nigerian Cwncil and the formation of The National Congres®afish
West Africa (NCBWA)

When you have studied this session, you shouldleeta:

4.1 discuss events that led to the amalgamation of 1@hith gave
birth to Nigeria as an entity drnthe enactment of the firste-
independence constitution.

4.z give historical account of the two major eventst timluenced
the adoption of Clifford Constitution in 1922

4.1 Transformation Impact of British (Pre  -Colonial Nigeria)

Historians agree that e evolution of Nigeria from about 1849 until
attained independence in 1960 was largely the stofy the
transformational impact of the British on the pe&spand cultures of tt
Niger-Benue area. As early as 1886, when Lagos Colorsys@parate
from the Gold Coast, an Executive Council for the Lagado@y was
established. The power of the council was lateueed to the status of
Legislature

Prior to 1900 when Lagos colony and the Southerd Awrtherr
protectorate- formally, came under the Bisth rule the entity later to |
known as Nigeria was ruled by the Royal Niger Comypand the Britisl
colonial office. The Royal Niger Company contrdllenuch of the
Southern Protectorate as one of the three blocteyatory considered b
Afigbo and Uy: (2004) as “British colonial possessions”. The Bh
Colonial office ruled the colony of Lagos and otlparts including th
northern protectorat

Although the move towards administrative union magamation of th
existing territories began in 18¢with the appointment, by the Briti
Government, of the -called Niger Committee led by Lord Selborne
did not materialise until 1914. Prior to the amaigéion of thes:
territories, specifically on* May, 1906, the British colonial governme
merge( the colony of Lagos with the Southern Protectoratieich ther
became known as the Colony and Protectorate ofh8outNigeria witr
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its headquarters at Lagos. BY' January, 1914, the union of Lagos
Colony with Southern Protectorate was amalgamatié tive Northern
Protectorate to form an entity called Nigeria, withrd Lugard as its first
Governor-General. According to Sir Udo Udoma, thimaricial
consideration superseded other considerations br@aight about the
amalgamation. The protectorate of Southern Nigevas financially
buoyant compared to its Northern counterpart itespi the latter’s large
territory. Let me inform you that the Northern Ricibrate depended on
grants from the British government.

After the amalgamation, Nigeria was divided int@tprovinces namely,
the Southern Province and the Northern Province.edth of the
provinces, a Lieutenant Governor was appointeddtoiister. Both Lt.

Governors were subordinate to the Governor-Genetal resided in
Lagos. A legislative council and an executive cdlunere created for the
two provinces as only the Lagos colony had a Latjig Council until

the amalgamation of 1914.

Two major events occurred after the merger that tlae foundation for
constitutional development in Nigeria. These ineltide formation of the
Nigerian Council and the establishment of the NeticCouncil of British
West Africa (NCBWA). Let examine them one after ttber.

4.2 The Nigerian Council

Though the amalgamation of 1914 offered an oppdastuior making
changes in the unsatisfactory arrangement, the 1@or&eneral lacked
the power to initiate noteworthy changes in thisaalLet me remind you
that in spite of the amalgamation, there still #dsin practice an
administrative polarisation between the Northerrd ahe Southern
Provinces. The only significant change was the &iom of a body
known as the Nigerian Council which met once a yedisten to what
may be called the address on the state of the €a@lod Protectorate of
Nigeria. The body had no legislative powers whatsoe

The Council consisted of a governor, two lieutengotvernors, an
administrator of the colony and an executive cduiicalso included 36
members including 24 European officials and 12 affitial members;
six were Nigerians while the rest six were Eurogeafou need to know
that the six European non official members repriesebusiness interests,
such as commerce, banking, shipping and miningkeurthe six largely
illiterates Nigerians which included Sultan of Stikathe Alafin of Oyo
and the Emir of Kano selected from different comities to represent
traditional and chieftaincy interests.

The Nigerian Council was essentially an advisorghbbecause it had no
legislative powers. Most traditional rulers couldot nparticipate

effectively because of their inability to commurizan English. The

Council meetings were irregular, attendance unisgive, and its

decisions had no legal power. Despite its unimpresfunction and

composition, the Nigerian Council was still thesfiorgan constituted to
discuss issues affecting the various parts of Nigérhe nature of the
Nigerian Council is best captured in the book ditielistory and the Law
of the Constitution of Nigeria” written by UdoUdoma
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Even tlough the matters to be discussed at the Co
might concern the destiny of Nigerians, or indebd
future of Africa, the Council turned out to be auim for
the exchange of information relative to the expamsof
European trade. Thus, it became appdrthat during the
period under review, the Africans who were the wes
of tight shoes had no voice in how the shoes weaweror
altered. Administrators constituted themselves @sdm
their own cause: as so call experts they alone ghbout
problems formulated projects with a view to the solut
of such problems; and all these without referereéhe
majority of the African populatiorfChapter 4 P. 48

4.3 The National Congress of British West Africa (NCBWA )

Hint

Three years after the amalgamatia small group of intellectuals fro
the British West African countries of Gold CoasbWnGhana), Sier-
Leone, Gambia, and Nigeria formed NCBWA. The Cesgrwas led b
Hayforc Caseley a lawyer from Accra, the capital of Golda§io Thus
Accras becamehe headquarters of the Congress. The Congres:
dominated by prominent citizens from the headqusrt@he mair
objective of the Congress was to unite nationafisis these countries
their demand for independen:

Some of the major demands presd by delegates who met in Ghanz
1920 to the Secretary of State for the colonidsoimdon includec

1. the creation of a legislative council in each BftiWest Africar
territory with half of the council members beingriddns anc
introduction of an elective principle;

2. that the judiciary be independent of the colondhmistration

3. that West African chiefs be subject to their peojleterms of
appointment and removal; and

4. that a university be established in West Africa

The delegation was criticis by Lord Miner, the Colonial Secretary
being self seeking and was also accused of pursinoglinate
ambition. However, in spite of the criticism andcasation, th
governor in Nigeria, Sir Hugh Clifford in 1922, dended the Nigeria
Council and irroduced a constitution that embraced the electic
Nigerians to council as well as some other demicpatnciples (this
development is discussed in the next study ses

Study Session Summary
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Summary

In this study session, we have discussee historical background -
constitutional development in Nigeria. In this rejawe traced th
evolution of constitution making in Nigeria to theeation of the Nigeri
Council in 1914 and the establishment of the Nati@ongress of Britis
West Africe (NCBWA).
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Study Session5

Pre-Independence
Constitutions in Nigeria

Introduction

Having gone through the theoretical ¢historical background necessi
for us to understand Nigeria'sonstitutional developmenthis Study
Sessio will expose you to the pre-indepgience constitutions Nigeria:
namely, Clifford, Richards, Macpherson and Lytttretmnstitutions

When you have studied this session, you shouldlegeta:

5.1 identify and discuss the major features, merits datherits o
Clifford Constitution.

5.2 highlight and discuss the major features, merits and demefi
Richards Constitutions.

5.2 identify and discuss the major features, merits datherits o
Macpherson Constitution.

5.4 highlight and discuss the major features, meritd demerits o
Lyttelton Constitutions

LearningOutcomes

5.1The 1922 Clifford Constitution

Before the inauguration of the first workable caosibn in 1922, Nigeri:
had the Ordein-Council of 1914 as a constitutional instrument.s
instrument provided for an Executive Council foe #rtire country and a
30-member Advisory (deliberative) Council constituteg the Governo
who alone possessed the executive powers and axtetiis owr
discretion. This constitutional instrument did rsdénd the test of tin
because Nigerians were not illved in the running of their own affait
This led to serious agitations by the educatec qddrticularly on th
platform of NCBWA, for the inclusion of Nigerians the administratio

g e of their affairs. Indeed, the search for a workatdestitution in ligeria
Sir Hugh Clifford started in 1922 when the Clifford Constitution vemactec
In 1922, Sir Hugh Clifford became the Governor agétia and he
replaced the Ord-in Council of 1914 under Lord Lugard with t
constitution named after him. The 1922 constituiseemed to be a
= response to the 1920 NCBWA demand for electivecipias in Wes

i Africa.

—

5.1.1Major Features of Clifford Constitution

The constitution provided for the establishmentvad councils; namely
the Legislative Council and the Executive Ccil. The Legislative
Council was made up of 46 members, out of which l#ing British
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(including the Governor), were official members ahé rest 19 were
designated as un-official members out of whom wieNigerians. Of
the 19 non-official members, 15 were nominated ly Governor to
represent various commercial and mining interestsfaur were elected
African members including three Nigerians to représLagos as the
capital and a big commercial city and another Nagercitizen from

Calabar. This development led to the introductibalective principle for

the first time in Nigeria. However, only male adulfeither British

protected people or British subjects) who earnetbuf00 pound sterling
(£100) per annum and had resided in the area foeest la year could
vote during elections.

It was the first time that Black Africans were alied to elect

representatives into the Legislative Council. Twincil legislated only
for the Southern provinces i.e. the former colong ¢he protectorate of
Southern Nigeria while the Northern provinces weseluded. The
Governor continued to make laws for Northern progg by

proclamation. The annual budget for the whole mfeNa including the

Northern protectorate had to be passed by the @ounc

The Executive Council established by Clifford Cdtagsibn was an
advisory body. It consisted of ex-officio memberhomvere principal
officials of government, nominated un-officials meens and also extra-
ordinary members. There were no Nigerian headsepartments at the
time and so the Executive Council comprised onliti®r officials. It
was not until 1943 that African un-official membexgre appointed to
the Council. The Council implemented all the decis and laws of the
Legislative Council. The Governor, apart from beigganted powers
under the Constitution to make laws for the Nomhgnotectorate through
proclamation, was also vested with the veto andrvesl powers. The
Governor also had powers to nhominate members d&f that Legislative
and Executive Councils. Furthermore, the Nigeriauril created by
the 1914 Order-in Council was abolished. One ofrfasons why powers
were concentrated at the office of the Governor mastioned by Hugh
Clifford in his words:

In a country such as Nigeria which many of its a@rea
have not yet emerged from barbarism, a strong and
within limits, an autocratic government is essentfsee
Oyediran, 2007:7)

5.1.2Merits of 1922 Clifford Constitution

The non-elective Nigerian Council was abolishedhsy constitution and
replaced with the Legislative Council which inclddelected members.
Thus, The Clifford Constitution allowed more Nigerirepresentatives
than there were in the Nigerian Council. It wasalse first time that
black Africans (in this case Nigerians) were alldwedo elect
representatives into the Legislative Council. THectve principle
introduced by Clifford Constitution stimulated paal activities
especially among the educated elites. In factjdédthe formation of
political parties in Nigeria, for example, the Niga National
Democratic Party (NNDP) which was established bybda Macaulay,
and National Youth Movement (NYM) that was latecseeded by the
National Council of Nigerians and Cameroons (NCNChe 1922
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Clifford constitution also facilitated the establisent of newspapers,
such as the Lagos Daily News and the West Afridot #hat contributed

to the push for constitutional development. Aboug as the first

constitution, the 1922 Clifford Constitution laidet foundation for

successive constitutions in Nigeria.

5.1.3 Demerits of the 1922 Clifford Constitution

In spite of the above reforms, a significant imgment on the Nigerian
Council of 1914, the 1922 constitution still hadrgoserious weaknesses.
Not many people were given the right to vote foe ttour elected
members the constitution allowed. The income gicalion of one
hundred pounds sterlingX00) per annum was too high for the majority
of Nigerians, and thus they were disenfranchisede Tonstitution
isolated the Northern Nigeria, and thus formalisednorth- south
dichotomy, which exists till today in Nigeria. Tl&&overnor was vested
with too many wide-ranging powers; namely: veto pmy reserved
power and the power to legislate for the Northeravimces through
proclamation. Nigerians were not given represemtain the Executive
Council. It was wholly monopolised and controlleg British officials,
and so the Council was not truly representativihefgoverned. Even the
Legislative Council had a majority of white offitsa Also, majority of
the members were nominated by white officials.alteno representation
to the North in the Legislative Council. The Gowvarmade laws for the
North by proclamation; although, they had a commaonual budget. The
Executive Council, which had no African represdntatwielded more
power by advising the Governor on policies, appoants to higher
positions and on constitutional powers. The businegerests of
Europeans were adequately represented in the hagesl Council,
whereas the North was not.

5.2 The Richards Constitution of 1946

Hint

Although, Sir Donald Cameron that took over theegaership from Sir

Clifford in 1931 carried out some significant pig#l and administrative
reforms (e.g. the replacement of Lt. Governor Withief Commissioner,

introduction of separation of powers in coloniapblia and substitution
of provincial courts with High and Magistrate cauthat were under the
Supreme courts), not much was achieved by the kieéeft in 1935.

Prior to the end of Second World War in 1945, sesiattention was
turned to constitutional reforms in Nigeria as puess were coming from
various political associations including the tradgons as well as from
Nigerian nationalists.

Two major factors appeared to have influenced dotishal
development at the end of 1945 in Nigeria. Thestude the general
strike and the attitude of the Labour Party anddranions in Britain
that called for constitutional reforms in Britisheat African colonies.

Sir Arthur Richards became the Governor General943 when he
replaced Sir Bernard Bourdillon who served as GoweliGeneral from
1935 to 1943. Although, Sir Richards made promodalr a new
constitution on the 12th of March, 1945, it was piedecessor that
prepared ground for the 1946 Richards Constitutian came in to effect
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Sir Arthur
Richard became the

Governor General in 1943.

The 1946 Constitution
under his administration
divided Nigeria into three
regional assemblies

in 1947. In December 1944, Sir Richards dispatchisdproposals t
London and outlined his objects as follo

1. to promote the unity of Nigeria;
2. to evolve a constitution to cover all the partshef country

3. to provide adequately within that desire for theedse elements th
made up the country;

4. to divide Nigeria into three regiom®rth, west and east and crea
regional councilfor each and also to create a legislative cot
embracing all sections of the country; and

5. to secure greater participation by Africans in digcussion of thei
own affairs.

5.2.1 The Major Features of the 1946 Richards
Constitution

Under the 1946 Cotitution, there was a central Legislative Counoil
the whole of Nigeria composed of the Governor &sident, 16 minorit
official members, out of which 13 were-officio and three nominate
28 majority unofficial members, four of whom werteated 3 from
Lagos and 1 from Calabar to represent businesgestje and 2
nominated or indirectly elected. Out of the 24 nueed members of t
legislative council, 9 members were nominated fwasent the North,
to represent the West and 5 to reprethe East. One member for t
Colony of Lagos was also appointed by the Goveratier due
consultation with the native authority of the coloand the thre
remaining members were appointed by the governorepresent th
interests or communities not orwise adequately represent

The 1946RichardsConstitution divided the country into th; and there
were regional assemblies for these regions; nanidythern, Wester
and Eastern Nigeria. The North had a House of f€hre addition. In
other vords, while the Western and Eastern parts of thentep had ¢
unicameral legislature, the Northern part had arbiral legislature
Each assembly was empowered to make laws for theeperder an
good governance of Nigeria as a whole while thedbow still retained
the power to veto legislation if he consideredxpedient in the intere:
of public order, peace and good government. Theselai Assembly ii
the West and the East was presided over by thef Clammissioner
while in the North, the Chf Commissioner presided over the Hous
Chiefs, leaving the Senior Resident to head thesElafi Assembly

Majority of the representatives of the regionaleasislies were selecte
from native authorities; the Northern Region hadfffial members ar
24 ur-official members. The Northern House of Chiefs cstesl of all
first class chiefs and not less than 16 second daiefs selected by the
order. In the Western Region, there were 13 offitiambers and 19 -
official provincial members and ithe Eastern House of Assembly th
were 13 official members and 18 -official provincial members. It i
important to inform you that these Regional Houdesl no rea
legislative powers as they were only establisheddawtinise both th
annual and supementary estimates and the bills whose terms

applicable to the Region concerned; to forge a hiekween the nativ
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authorities and the central legislative counciLagos, and to participate
in the selection of the regional representativasnfrtheir respective
regions to sit in the central legislative counnillagos. In addition, they
considered and advised on any matter which thergowent referred to
them such as any bill which might have particuleference to their
regions. They were in fact only deliberative addisory councils.

More importantly, there was an Executive Councadtthad the same
composition as that of the 1922 constitution, dated by British

officials. However, two Nigerians as against onpaipted in 1943 were
members of the Executive Council.

5.2.2Significance of the Richards Constitution

Regarding the merits of the Richards Constitutitve Northern and
Southern parts of the country were administrativelggrated for the first
time since 1914 amalgamation under the Legisla@iwancil in Lagos. It

was unique because since 1916 when Lugard thaigamated the two
territories left, the Southern and Northern terré® had been
administered separately. Another unique aspect l# Richards
constitution was its concept of regionalism (theision of the country
into three regions) which had no precedent anywlier@/est Africa

because it prepared the way for a federal constitun the Nigerian

political system. Also, for the first time in thertstitutional development
of Nigeria, the legislative councils both at thettal and regional levels
were dominated by un-official majority, while théfioals became the
minority. Africans were now allowed to secure geeaepresentation in
the Legislative Council in Lagos. Efforts were maite see that all
interests and sections were adequately represantedatered for by the
constitution.

The incorporation of the native authorities and dldeption of bicameral
legislature in the North by the constitution welsoaregarded as a new
development. The Richards constitution represerdgedonstitutional
advancement; it paved the way for further rapid stitutional
developments in the country.

5.2.3Demerits of the Richards Constitution

In spite of the above merits, many people were yarggcause the
constitution was promulgated with the least posstionsultation with the
Nigerian people. It is noteworthy that the consiin granted the
Governor excessive powers to nominate members,jdecksover the
legislative and executive councils and to overrithejr decisions when
he chose. It was also criticised on the ground tihatconstitution only
increased people’s representation, their particpatas constitutionally
limited in scope.

Moreover, the constitution of the Legislative Colim@as not democratic
as nominees dominated the council and it did ndéenzany advancement
in the “principle of election” There were four 4 elected members 3 for
Lagos and 1 for Calabar) in the Legislative Coumsilit was under the
1922 Clifford constitution and as such, it has besgued that no
progress was made towards ensuring a representgtirernment under
the constitution. In fact, only the residents ofgha and Calabar could
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vote. Therefore, majority of Nigerians were disanfthised as the voting
right to the Legislative Council was still depentiapon a given level of
income. Regionalism based largely on the ethnic pomition of the
country paved way for distrust and disunity thagéred on even after
independence.

All these made Nigerian nationalists to put presson the colonial
government for a new constitution. They sent delegato London in

1947 to protest against the Richards constitutieiore the Secretary of
State for the colonies and demanded among othegghthe immediate
revision of the constitution. The secretary of estédr the colonies,
however, told them to give the constitution a frial the first instance,
before talking about any revision.

5.3 Macpherson Constitution

The appointment of Sir John Macpherson as the @Goveof Nigeria
marked the beginning of a new era of British cabmiolicy in Nigeria.
The Richards Constitution which was originally me&m work for 9
years was no longer to wait for the stipulated gegesvhen Macpherson
became the Governor. The new Governor General, wbked to
remove the charge of inadequate consultation with public raised
against Richards’s constitution, advocated freshstimtional changes,
putting into consideration, the consultation witle jpublic at four stages
(regional, village, district and provincial levels) his new constitutional
review methods. According to him, “before any chaung made, it is of
the uttermost importance to allow adequate timetiier expression of
public opinion”. The draft of the constitution folwed the given stages
and finally at a general conference held in Ibadadanuary 1950. Of all
the 53 delegates that participated in the conferdéocthree weeks, only
three were non-Nigerians. The draft of the new tu®n was approved
by regional assemblies and central Legislative Cibim Lagos before its
final submission to the Governor. After the apptadathe Secretary of
State for the colonies in London, the constitutcame in to effect in
1951.

5.3.1 Main Features of the Macpherson
Constitution

First and foremost, the Ibadan conference did mpgrave of over-
centralisation of power, which was the core of ieartonstitutions for
Nigeria. The constitution established a centralslagure and a central
executive for the whole country. The Central Legiise Council
renamed as the House of Representatives consistadPoesident, 6 ex-
officio members, 136 representative members seleftten the regions
(68 from the North, 34 each from the West and tlastE 6 special
members appointed by the Governor to representestt@ot adequately
represented in the House. The Central Executiter talled Council of
Ministers, consisted of the Governor as Presidgeix-officio or official
members, and 12 ministers, four from each regidreyTwere appointed
by the Governor on the recommendation of regioegislature, but had
no executive responsibilities.
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There were regional legislative and Executive cdsrior the North, the
West and the East. The Northern and the Westerislatige Councils

consisted of two chambers- the House of Chiefs #@red House of
Assembly. In the East, there was only one chambéne-House of
Assembly. Thus, while there was a bicameral legistain the North and
the West, there was a unicameral legislature in d@bst. Also, the
Legislative Council in Lagos was unicameral the roership of each
regional House of Assembly was made up of the voflg (a) the

Northern Region had 90 elected, 4 ex-officio andsfi€cial members (b)
the Western Region had 80 elected, 4 ex-officio &rghecial members
and (c) the Eastern Region had 80 elected, 5 esi@fand 3 special
members. The regional executive council consistethe Lieutenant-
Governors as the chairman, five or not more them dixpatriate officials
not below the rank of permanent secretary and oim®t more than nine
Nigerians appointed from among the elected membérthe regional

House of Assembly. The regional executive counal @ave advice on
certain prescribed subjects e.g. agriculture, dthugalocal government
etc.

The regional legislatures could only legislate ogrtain prescribed
subjects such as agriculture and fisheries, edugatown and country
planning, native courts, direct taxation other thaweome tax and
company tax, local government, among others. Thetr@eLegislative
Council in Lagos could legislate on all subjectsd arould vote on
regional legislations. A Public Services Commissiqfor the
appointment, dismissal and other disciplinary aalnéf public officers
was established for Nigeria).

In the 1951 Constitution, there was the predomieaat the central

government over regional governments and as suehcdmstitution

contained elements of a unitary constitution, betfact that powers were
divided between the centre and regional governmehtsvs that the
constitution had elements of federalism. It is¢ifiere, better to refer to
the 1951 constitution as quasi-Federal constituti@eause of these
elements of unitary and federalism involved. Untlee Macpherson
constitution a system of revenue allocation betwi#encentre and the
regions was initiated and this gave the latterriagi@a autonomy to some
extent — it recommended the principle of Derivatidieeds and National
Interest. In terms of policy formulation at the terand the regions, both
the Council of Ministers and the Regional Executveuncils played

important role and the doctrine of collective rasgbility was put in

place. There were provisions for direct and indiedections. However in
the North, only the male tax-payers of 25 yearsnore voted, while in

the West and in the East, both sexes voted. | dhiofbrm you at this

point that general elections were held throughoWligeria in December
1951. The Houses were constituted in January 1852ach of the

regions.

5.3.2Merits of the Constitution

The 1951 Macpherson Constitution was very uniquabse its draft was
discussed at all levels — village, district, praiéh and regional-and so it
was more democratic than the previous ones. Nigeffiglly participated
as they were duly consulted in the making of thestitution. Apart from
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the dominance of elected Nigerians in the centejitlative House, it
was also the first time in the political and consgtbnal history of the

country that Nigerians constituted the majoritybath the federal and
regional councils. In fact, for the first time, Nigans were appointed
ministers at both the central and regional govemmeBesides, councils
at both levels equally became the principal insgatof policy making

thus paving the way for elected representativeb@feople to rule. The
constitution granted more powers to the regionalidés of Assembly,
which were allowed to make laws and advise on mmadters concerning
their people.

You should also be informed that by allowing bicaahéegislature in the
West and the North, the constitution promoted naly dhe people’s
participation but also the institution of traditadnrulership. A Public
Service Commission for the appointment, dismisedl@her disciplinary
control of officers was also established in Nigehmaddition, the 1951
Macpherson Constitution reflected the increasingndr towards
regionalism as the regions became political estith both legislative
and executive powers as well as the right to shevenue with the
central government rather than being administratiwveits. The
constitution furthered the process of federalism diyiding powers
between the central and the regional governmerdsallowing regions
much autonomy. It also advanced Nigeria towardpamesible self
government and spread democracy by giving Nigetta@®pportunity to
elect their representatives, and it also promoted évolution of more
political parties (for instance, Action Group (A@nd the Northern
People’'s Congress (NPC) came into being underadhisstitution) and
their effective performance.

5.3.3 Demerits of the Constitution

One of the shortcomings of the 1951 Macpherson f@atisn was the
concentration of too much power in the central diegure with the
decisions that emanated from the regional houses laggely subject to
the approval of the Central Legislative Counciltbe Governor. The
Governor at the centre also had too much powenhdorould act without
or against the advice of the Executive Council.cAlsass participation
was hindered in the North because only male taengayere allowed to
vote. The regional divisions worsened the probleshsethnicity and
mutual distrust in Nigerian politics. No countrytioaal political party
commanded a majority in all the regions of Nigeridach of the three
regions was controlled and run by the ethnic paftghat region. The
provision whereby ministers were nominated by theegional
AnthonyEnahoro in 1953 |egjs|atures was indeed a great defect becausetéheled to give their
el savermmantior ™ loyalty to their parties and the regions from whibky came and as well
Nigeria by 1956 go against the principle of universal suffrage.rtlikermore, since there
was no nation-wide party controlling a majority the House of
Representatives, the Council of Ministers couldemébe sure of support
for its policy. The inclusion of ex-officio membeis the Executive
Council and the governor’s reserved powers were alslefect. There
was no cabinet with collective responsibility. Tdaalition government at
the centre was made up of the NCNC, the AG andNfR€. Therefore,
there was no government and no opposition.
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Most importantly, however, some factors eventulatyto the breakdown
of the Macpherson constitution. These include: ttireat of Northern
secession by the NPC, inter-regional frictions: dgample, the Eastern
regional crisis of 1953 within NCNC; crisis oveeth953 motion moved
by Anthony Enahoro for self-government inNigeria1856, (the motion
asked the House to acceps“a primary political objective the attainment
of self-government for Nigeria in 1956%hich culminated in the Kano
riots in which several people died.

5.4 The 1954 Lyttleton Constitution

The major event which led to the breakdown of thecpherson
Constitution of 1951 was the crisis over the selgrnment motion of
1956, which rendered the central executive thatthe, Council of
Ministers, constitutionally powerless to perforns ibasic functions
following the resignation of the AG ministers frain This resignation
resulted in conflicts between the North and thetsas well as the Kano
riots of 1953. Because of the identified defectshaf 1951 constitution,
the Secretary of State announced that the constitutould be reviewed
to provide for greater regional autonomy. The letth Constitution
which emerged from the decisions taken at the 198®lon conference
and the 1954 Lagos constitutional conference (@sdhconferences the
1951 Macpherson constitution was reviewed) was pfgated in
October 1954. It is significant to point out thatiop to these
constitutional conferences, there was a meetindNafthern political
leaders in Kaduna where they drew up an eight-ppmogramme of
action approved by the two legislative houses m Morthern region.
Their demands formed part of the issues that wéseudsed at the
London and the Lagos constitutional conferences.

5.4.1 The Main Features of the Lyttleton
Constitution

The 1954 Constitution, which named after the Calb8iecretary, Oliver
Lyttleton, created a federal constitution: Nigebecame a federation of
four component parts including the three existirgi@ns — North, West
and East, and the Federal Territory of Lagos ercfsem the Western
Region. To a certain degree, complete legislative: executive powers
were transferred to the regions, except for theeruadion of certain

exclusive items to the central authorities. Thetregrdegislature that is,
the federal House of Representatives was enlargedtaining 184

members that were elected directly and independeaitlthe regional

legislatures and it continued to have special memb&he Federal
Parliament comprised 92 representatives from thahiNd2 each from

the West and the East, 6 from the Southern Camsraad the rest 2
from Lagos. The constitution made provision for ttentinuity of the

Council of Ministers, consisting of the Governorrf@eal as the

president, three officials, three ministers froncleaegion and one
minister from the Southern Cameroons appointed H®/ Governor-

General on the advice of each regional executilieth& ministers who

were members of the House of Representatives wapeirsted by the

Governor General as suggested by the regional exesu
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The constitution also provided for Exclusive Fedtldiigt, Con-current
List, and Residual List. ThExclusive List specified the items on which
the Federal Government would legislate e.g. DefeRoeeign Affairs,
Internal Affairs, Finance, Mines and Power, White €oncurrentList
stated the items on which both the authoritiebatcentre and the regions
could legislate, Th®esidual Listindicated areas of authorities not in the
exclusive legislative list or the con-current ligtat were within the
competence of the regions for example, chieftaiatfairs. However,
wherever there was a conflict of law on any itenthi@ concurrent list, it
was provided that federal laws would prevail ovegional laws e.g.
higher education, insurance, national developmetat, By implication,
the regions had greater autonomy to formulate esliand execute
programmes, while the centre focused on the madtidte exclusive list,
including defence, banking and currency, exterffaira, customs etc.

In terms of the structure of regional governmehtgh the Western and
the Northern Regions of Nigeria retained their &ireral legislature- the
House of Chiefs and the House of Assembly — wihiée Eastern Region
retained a unicameral legislature — the House cfefsbly. The 1954
Lyttleton Constitution refrained from providing far uniform country-
wide electoral system. It left the legislaturestbé regions to make
electoral regulations. This led to different lamsthe regions. From
1955, members of the Eastern and Western Houséssd#mbly were
directly elected by universal suffrage, while batliect and indirect
elections were used in the North. The ExecutiverCowf each region
was to be presided over by the Regional Governatliis meeting but it
could be presided over by the Premier in the alesesfcboth the
Governor and the Deputy Governor for the regionwith a special
permission in writing from the Governor. Lagos beeaa federal capital
territory forming no part of any region, with th@ht to elect two
representatives to the House of Representativastheofirst time, the
constitution provided for the offices of thifépeaker and the Deputy
Speakerpresiding over each of the Regional legislaturecéex the
Northern Region legislature, which was presidedr dwe a President).
The speaker of the House of Assembly was appoibyethe Governor
from members or non members of the House. Althotlgh constitution
established a position of Premier for each of #dggans it did not provide
for the position of a Prime Minister at the centide leader of the
political party holding a majority in the regionalssembly became
premier of the region. As a result, Sir Ahmadu 8ellChief
ObafemiAwolowo and NnamdiAzikwe became regionalnges in the
Northern, Western and Eastern region respectivitdgre were changes
of titles for public officers; for instance, the @wnor was to be
designated-Governor-General and Lieutenant-GoveragGovernorsof
the Regions.

Other specific constitutional developments include:

1. Revenue allocation focused on derivation rathen thaed and
national interest.

2. Both the civil service and the judiciary were ragibsed in
conformity with the federal government structureowsion was
made for the establishment of federal and regiqguéillic service
commission whose functions were to advice the Guumeron
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promotion, transfers, dismissals and other digepii matters in the
civil service.

3. A Federal Supreme Court and a High Court at thereemvhile
Regional High Courts were established in the regiorcluding
Southern Camerons and appeals were to be refewedthe latter
to the former.

4. There was also a constitutional provision for theut8ern
Cameroons to be separated from the Eastern Regidnta be
granted its own House of Assembly and thereby émpits own
autonomy, but the bill to this effect needed thasea$ of the
Commissioner of the Trusteeship Territories.

5.4.2 Merits of the Lyttleton Constitution

Nigeria became a Federation consisting of the NonthWestern and
Eastern Regions and the Federal Territory of Lagbere was a clear
division of powers between the regions and thereesh as to prevent
any conflict between the regions and the centre ddnstitution made
provisions for the post of permanent secretarielspgmmanent secretaries
both at the federal and regional levels for thetfirme. The number of
Nigerian ministers in the government was strengtteto comply with
the demand for greater regional autonomy. The dRedi Executive
Council in the West and the East no longer inclueedfficio members
but those of the North were retrained. The judigidne Public Service
and the Marketing Boards were regionalised. Thd pbsremier was
created for the regions and these Premiers wereriditgs. There was
provision for the Southern Cameroons to have itan adouse of
Assembly.

In addition, the Lyttleton constitution improved arp the former

(Macpherson constitution) by making provisions flirect elections to

the House of Representatives. It made the begjrofidirect elections to
both the Federal and regional legislatures. Thieedfof “Speaker” and
“Deputy Speaker” presiding over each of the Nigetegislatures except
the North were created. It was a prelude to selegument for the West
and the East in 1957. The Lieutenant-Governorstaias raised to that
of Governor while the Governor became the govegasreral. This was
in an attempt to maintain a federal governmentcstire in Nigeria.

5.4.3 Demerits of the Lyttleton Constitution

The 1954 Lyttleton Constitution was regarded as ilestone in the
constitutional history of Nigeria. ArikpoOkoi defilmed it as “ the kernel
of all further constitutional changes, which culated in the
establishment of the Federal Republic of NigeriaQxtober , 1963.”
Notwithstanding, the constitution still vested soaéocratic powers on
the Governor General and Regional Governors. Then€bof Ministers
still remained in essence a standing committe@®tliree regions as the
council was still presided over by the Governor &ah It failed to
provide for the second chamber at the centre artdérEastern region.
The constitution did not provide for the officetbe Prime Minister (who
should be a Nigerian) at the federal level. The €oer-General
remained as the President of the Federal Execulwencil. The
appointments of the members of the House of Reptatbees were based
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on the three major political parties; their appwients were par-based.
This was bad because the loyalty of the ministesgled in their regior
as it was under the Macpherson constitut

The constitution also did notstitute a common electoral system for

whole country. For example, in constituting the B®u of
Representatives, members were not elected undeifam franchise a
adult suffrage was used in the Eastern regiorhenWestern region, tt
voters mushave paid income tax or rates for one financial yielae was
born in the area; and for two financial years ifvags not. Only adu

male ta:-payers, who satisfied a residency qualificatiori®fmonths,
not locally born, were allowed to vote in theorthern region.
Furthermore, it failed to allay the fears of thenarities as the region
structure favoured the major ethnic groups. Thsret was agitation f
more regions. The constitution, in addition, inggd a revenue allocati
formula thatemphasized on derivation, instead of need and ma
interest. Thus, the regional structure establisbgdthe constitutiol
encouraged regionalism, ethnicity and nationalrdigt

Study Session Summary

O

Summary

In this Study Session, we examined t1922 Clifford Constitution an
the 1946 Sir Arthur Richards Constitution. We notibat the 192
Constitution created the legislative and Execu@eeincils to replace tt
Nigerian Council, which was earlier established_byd Lugard. We als
stated thatt was the 1922 constitution that brought aboutypaatitics in
Nigerian through the creation of the elective ppite of which 100 wa
the criterion. Lastly, we focused on the 1946 SirthAr Richards
constitution. We stated that it was the 1946 ctution that created
regionalism in the history of Nigeria. We also mbthat one of th
central features of the 1946 constitution was thafficial majority in the
Legislative Council in LagosWe concluded our discussion on -
independence constitutic with emphasis on the features, merits
demerits of the 1951 Macpherson Constitution an&41Lyttleton
Constitution
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Study Sessio n 6

The 1960 Independence
Constitution and the
First Republic in Nigeria

Introduction

Our last two study sessions were largely devotea tiiscussion of p-
independence constitutions in Nigeria with emphasigheir distinctive
features, strengths andeaknesses. In this study session, howevel
will focus on constitutional developments in thest- independence era
in Nigeria. Our discussion will start with highlitshg of major politica
and historical development that led to the adoptwinthe 196
Independence Constitution. Also, the major featuregerits anc
shortcomings of the independence constitution Wl identified an
discussed with reference to the First Republic (-1966).

When you have studied this session, you shouldleeta:

6.1 identify and explain major political and historicd¢velopment
that preceded the adoption of the 0 Independence
Constitution.
6.2discuss the major features, merits/strengths
Learning Outcomes demerits/shortcomings of the 1960 Independencetiation.

6.1 Political and Historical Background to the 1960
Independence Constitution

The Lyttleton Constitution, which was supposed ¢oréviewed in 195
due to its deficiencies, was challenged by natietsal The review wa
put on hold due to the settiup of FosterSutton Commission of inquit
into bribery and corruption in the Eastern RegiBrom 23 May to 2!
June 1957, there was a constitutional conferendeantaster House
London where the following decisions were m.

= The Western and Eastern diens were granted s-government in
1957 while the North agreed to have her own in 1988 a result
reserved powers of the Governors were removed. prémier of ¢
region became the Chairman of the Executive Coumoilthis end
the regions must eaee the independence of the judiciary and pt
services.

= Provision was made for the post of a Premier. Apeufhouse in th
federal legislature, known as the Senate was atedteis senat
was to be composed of 12 members from each oftlee regior
and the Southern Cameroon, four members from thaerbt
Territory of Lagos and four special members to peointed by the
Governor General at his own discretion. Memberstiithe House
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of Representatives was increased to 312 distribatedrding to te
population (a member for a population of 100000kath area i
the country. The Eastern Region was to have a Holighiefs in
addition to the existing House of Assembly.

= A Prime Minister was to head the Federal governt

= The Southern Cameroon waslie raised to the status of a reg

= |t was agreed to at the conference that there dhmub fair paymer
and just compensation for property acquired foripylurposes

= Nigeria was to become an independent nation® October, 1960.
The Fundameat Human Rights which would guarantee
liberties of every individual were to be insertede Independenc
Constitution.

= The problem of minorities: The conference finadlgreed to th
appointment of a commission of inquiry and to reownd the
creation of one or more states. Sir Henry Willincksnagopointed ti
look into the fears of the minority groups in theuatry

= Police to continue to be under Federal control.

= The Nigerianisation policy was to be pursued. Kegts in the
public service weré& be occupied by Nigerian

= That while adult male suffrage would be used inNlegth, universa
adult suffrage should be used in the East, Wesgjosaand th
Southern Cameroon to elect members of the federdlragiona
legislatures.

The implenentation of the decisions of the constitutionalfecence o
1957 led to the adoption of Southern Cameroon ssparate regio
with its own Premier, the stoppage of all the-officio British
officials, except the Governor General from beingmmbers of he
Executive Council and the beginning of self goveeninon 8 Augus
1957 in Eastern and Western regions. Also, on Zmtetnber, 195
Alhaji Abubakar Tafawa@alewa was appointed Nigeria’s first Pril
Minister, by the Governor Gener

Another constutional conference held in Lagos from™ September —
October 2th 1958 agreed on the following:

= |t agreed that Octobef'11960 be Independence Day for Nige

= The conference accepted the inclusion of a listfusfdamenta
human rights in the constitah to protect the citizens agai
arbitrary abuse of power by the government.

The conference had 114 delegates and advisers fewious politica
parties were also in attendance. The conferenaaisied the report
the two special commissions set in 1957; that is the fiscal allocati
committee and that of the fear of the minoritieheTchairman of th
conference was the Secretary of State for the GadoMr. Allan Lenno»
—Boyd.

A nationwide general election was held to the fabddouse o
Representatives in December 1959. | should inform jlwat no part
won an overall majority, which prompted the NPC &€NC to agree t
form a coalition government, while the AG becane apposition part
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6.2 The Main Features of the 1960 Independence

Constitution

The 1960 Independence Constitution retained fedenakith the regions
having residual powers. The constitution introducdoarliamentary
system of government. It made Nigerian a Sovereigfion-state and a
constitutional monarchy of three regions — NorthestVand East. The
1960 Independence Constitution provided for a berainlegislature at
the federal level; namely, the House of Represemetdt.ower House)

consisting of 312 member chosen on the populatesisb(North 174,

East 73, West 62 and Lagos 3) and the Senate (Wippese) consisting
of 44 members chosen on the basis of twelve frooh ed the three
Regions, four from Lagos and four appointed by Phiene Minister to

represent national interest. The Queen was repezbém the house by
the Governor-General who assented to Bills to bectaws. Decisions
on finance and general monetary affairs were with@nlegislative scope
of the Senate. For the regions, the constitutiaablished a bicameral
legislature — a House of Assembly and a House d&#f€hTr'he Governor-
General was given power to appoint as a Premieader in the House of
Assembly, whose party appeared to him to commaedrtdjority in the

House and other ministers on the advice of the erem

Following the decision of the 1958 constitutionabnference,

fundamental human rights were entrenched in thestitation to safe-

guard the citizens’ rights and liberties. It alsoyided that elections to
the House of Representatives would be by direattiel® candidates
would be elected on the basis of one member pestitoency. The life of

the legislatures being referred to as parliaments years. The Federal
Government had power to declare a state of emeygarany part of the

country, if there was a threat to good governamzkifithe federation is

at war. In the constitution, there was provision division of powers

between the federal and regional governments. Qhg federal

government could legislate on those subjects oEfudusive List. Both

the federal and regional governments had jurismticin the Concurrent
List. Residual subjects were reserved to the regtonlegislate upon.
However, the constitution stipulated that in theecaf conflict between
the central and regional legislatures on any itemhe Concurrent List,

the law of the central legislature would prevaiheTconstitution also
provided for the allocation of revenue between fégeral and regional
governments based on the principle of need, ndtiomarest and

balanced development.

Moreover, there was provision for the federal SomeCourt as the
highest court in the country while all appeals werthe Privy Council in
London. There was to be a Judicial Service Comonsg advise on the
appointment of the supreme and high court jud@ésis the court system
comprised: the Privy Council in London, the Supre@Gwurt, the High
Court, the Magistrate Courts and the Customary Gous regards the
Head of State, the Queen of Great Britain was thestitutional head.
The powers vested in her were to be exercised bydrectly or
personally or by the Governor-General of the fetl@naor Regional
Governors who were her accredited representativés.important for
you to note that the Federal Prime Minister andRbgional Premiers (as
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head of government) had executive powers. There waBederal
Executive Council presided over by the Prime Maistho chose other
ministers while the regional Executive Council vgassided over by their
Premiers. A governor could remove the Premierhd tatter lost the
confidence of the House.

In addition, provisions were included in the 1960ddpendence
Constitution for the creation of more regions aatess and boundary
adjustments of existing ones. Amendments to sonp@ritant clauses of
the constitution required a two-third majority vateboth houses of the
Federal Parliament, and of at least two regions.

6.3 Merits of the 1960 Independence Constitution

The constitution was unique because, apart fronngoarafted by
Nigerians, it conferred a “full” independence statin Nigeria with the
right to join international organisations as a seignh state. The name
Nigeria replaced “The Colony and Protectorate afdxia”’. The division
of powers between the Head of Government (execpiiveer) and Head
of State (political power) was to prevent concdrmgraof powers in a
single hand that could lead to dictatorship. Furetsial human rights
were entrenched in the constitution to safe-guatideas’ rights and
liberties as well as their duties were clearly spmit. The federal
parliament (House of Representatives) and regiasstmblies composed
of directly elected members, which resulted inte thdoption of a
uniform electoral system throughout the countrecdidral Commissions
were set up to conduct federal and regional elestio

The judiciary was to be independent as judges Wwetee appointed by
the Governor-General on the advice of the JudB&akice Commission.
Let me inform you that such assignment used tdhbesole responsibility
of the Governor-General. Also, the power of alierabf any section of
the constitution that was used to be exercisecbyBritish government
was ceded to the regional and federal legislaturése 1960
Independence Constitution provided for a bi-camdeislature at
regional and federal levels for good and informeglidlation and to foster
popular participation. The constitution made primris for the creation
of regions (states) and alteration of boundartesreby allaying the fears
of the minorities. It abrogated the reserved aetb powers of the
Governor and Governor-General and under the catietit official
members ceased to be members of the Federal Bxe€lduncil and the
Northern Region Houses of Assembly and Chiefs.

6.4 Demerits of the Independence Constitution

The Queen of Great Britain was still the constinél Head of State in
the country as the Governor-General was her reprases (who could
only act on her instructions). Thus, Nigeria atginindependence
without sovereignty. Even the legislative powerstlod Nigerian state
were contained in the Act of the British Parliameitit 1963 when
Nigeria became a republic. The court of last rekoriNigerians was the
Judicial Committee of the Privy Council in Londanwhich appeals lay
from the Supreme Court of Nigeria. The offices @vérnor-General and
Governors were vested with the power to removePttime-Minister and
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Premiers respectively. The exercise of this povesiicclead to a conflic
of power betweetthe political head on one hand, and the executhaa
on the other, as witnessed in the Western Regiol962 between tr
then Governc- Sir Adesoji Aderemi and the regional Pren- Chief
Samuel Ladok Akintola. The revenue allocation formula which v
based on the principle of need, national intereatd @alance:
development was faulty as it could not resolve a@sswn revenu
allocation sharing. It should have included ddrora

More importantly, the division of powers betweer thead of State ar
the Head of Government, as provided for under gasintary mode
instituted by the 1960 constitution, could leaadmflict in the process (
discharging their duties. The constitutional prans that conferres
power to declare state of emergency or federal government could |
abused either by the executive or the legislatlines actually happene
in 1962 during the Western Region crisis, when t¢jozernment o
Balewa invoked it to punish AG regional governmanpower and pL
its favored candide in power. This particular provision also questid
the trueness of Nigerian federation. Also, ratifan promoting soc-
economic transformation and national integrationarliamentary
constitution adopted in 1960 merely encouragedoregdism as mar
political parties were ethnically based to the ide#nt of the country”
political stability. The political instability it gnerated was one of t
reasons for the call for a republican constitu

Study Session Summary

o7

Summary

In this study sessit, we discussed the major events that precede
adoption of the independence constitution of 196Qvell as its majc
provisions, merits and demerits. The 1957 and 1868stitutiona
conferences held in London and Lagos respectivebntributed
significantly to the adoption of major provisions in thelépendenc
constitution. Not unlike other p- independence constitutions, it
significant in that it conferred independence stadn Nigeria and we
drafted by Nigerians. Nevertheless, it promotedependence without
full sovereignty in Nigeria as the Queen of Englammained th
constitutional ceremonial head under the 1960 dotish. Othet
weaknesses of the constitution were also ment.
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The 1963 Republican
Constitution

Introduction

This Study Session discusses another significargi-independence
constitution, the 1963 Republican Constitution aoastitution. It cam
into effect to provide for the inadequacies of @60 Independenc
Constitution. More importantly, some major politickevelopments the
led to those changes effected he 1963 Republican Constitution
examineclLet us start our discussion on the 1963 Republ@amstitution
with some major political developments in Nigeriatieen 1960 an
1963

When you have studied this session, you shouldleeta

7.1 highlight political developments in Nigeria betwet®60 and 196
that contributed to the promulgation of the Rblican Constitution
of 1963.
7.2 discuss major provisions, merits/strengths
Learning Outcomes demerits/shortcomings of the 1963 Republican Cturiistn.

7.1 Political Development in Nigeria from 1960to 19 63

The period between 1960 and 1963 can be charamleais a turbulel
period in the political history of Nigeria. Thisl®cause some sections
the country witnessed a series of crises. Thesesaffected the stability
of the country significantly. The major crises ¢ the followinc

1. Crises in the Western Region and the Action Grolipe mos
devastating Western Region crisis developed frompessonality
clash between Chief Obafemi Awolowo, tleader of the AG part
and his deputy, Chief S. L. Akintola who later seeded Chie
Awolowo as the Premier of the Region. When Chiefofowo
decided to contest for a legislative seat at thieri@ level with the
aim of becoming the first Prime Ministér Nigeria, he concede
the office of the Regional Premier to Chief AkirtoAwolowo was
unable to realise his ambition because his par)(&d not secur
enough seats that could have afforded it the oppibyt of forming
government at the centre.oluble started over who was to lead
government in the Western Region, Premier or natideader o
AG. As the cold war between the duo degenerated, fagtions
emerged within AG and when Akintola was expellezhfithe Party
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at the Jos convention, the crisis escalated. Thw®s ceventually
culminated in the declaration of a state of emergan the region
by the Federal Government.

. The Creation of Mid-West Region in 1962: One ¢tk t

consequences of the Western Region crisis wasxitiseeof Mid-

Western Region from the Western Region in 1962. TBé3

Republican Constitution gave formal recognition tiee Mid-

Western Region. | should let you know that creatingew region
out of existing ones, or the alteration of theiubdaries, required
additional approval by the people of the affectedaa at a
referendum. In the case of Mid-Western Region, 66Rall the

registered voters voted in favour.

. The Census Crises of 1962 and 1963: The first gttenobtaining

a truly national headcount in Nigeria was made betwMay 13 and
31, 1962. Despite the human and material resoumedved, the
outcome of the census was rejected by the Federar@ment due
largely to public outcry. It was alleged that theerise was
bedeviled with inflation and delay of results innso part of the
country. Even a new national census conducted Morember 5 to
8, 1963 was also condemned. While the governmetiefNorth
and the West approved the results, the Easternmrgoesit and AG
party rejected the census figures. There was &gtrby the students
of the University of Nigeria, Nsukka, against tlemsus result.

Although, NnamdiAzikwe proposed that Nigeria shouldlopt a
Republican Constitution, the proposal was formatigde by the Prime
Minister in consultation with the regional Premieie proposal was
finalised at the constitutional conference held_agos on 28 and 2§’
July, 1963. The conference was attended by thededead the regional
representatives and all political parties. It wasead upon by all the
parties to renounce a monarchial parliamentaryegsysn favour of a
republican parliamentary form whereby allegiances waved to the
people of Nigeria rather than the British Crownnfeoof the far reaching
decisions agreed to include the following:

1.

Nigeria was to become a Republic of Nigeria in ¢tbenmonwealth
on the 1st of October, 1963, and that the Presiofethie Republic of
Nigeria would be elected through an electoral galef members of
the Senate and House of Representatives and tbesten office

would be for a period of five years.

. The replacement of the Judicial Committee of thdéidbr Privy

Council as the final court of appeal for Nigeriattwthe Supreme
Court in the country.

. The provision of existing constitution in respedttbe executive

should remain except that a Prime Minister woultberemovable
from office by the President, before his tenureimxpunless as a
result of a vote of no confidence in the Governnssdured on the
floor of the House.

. The legislative powers of Nigerian parliaments stioo longer be

defined only in Act of the British Parliament. Thuhe Queen of
England should cease to be the Nigerian Head &¢ Stepresented
by the Governor-General in Lagos.

. The Judicial Service Commission should be abolisHedwas

decided that judges in the future should be appdinby the
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President on the advice of the Prime Minister dmel removal of
judges would be by presentation to the Presideanadiddress by a
majority of at least two-thirds of all the membefsach House.

It should be noted that what led to the need toseswthe 1960
Independence Constitution was the May 1963 decisibthe British
Privy Council to reverse the decision of the Feld&uwpreme Court in
Lagos on the premiership suit in the Western regidhe federal
government’s refusal to accept the verdict of thieyPCouncil led to a
retro-active amendment of the Western Region Cioistn to support
the Federal Government’s position on the issue.

7.2 Major Features of the 1963 Republican Constitut  ion of

Nigeria

The Republican constitution was adopted by the Mot 20 of 1963,
passed into law by the Nigerian Parliament, inste&dthe British
Parliament, on 19September, 1963. The Federation of Nigeria beaame
Federal Republic on October 1, 1963. The constituvhich conferred a
republican status on Nigeria also included cortstiis of the existing
regions that were re-enacted with appropriate nuatibns. The
constitution provided for the position of a NigeriBresident who should
act as the Head of State and the Commander-In-Gifiehe Armed
Forces (the Governor-General) to replace the Qoé&ngland. To this
effect, Dr. Nnamdi Azikwe, was named as the Predjdeho remained a
ceremonial head. The President of the Senate actibe absence of the
President of the Republic. The President could bkenoved by
impeachment conducted in the House of Represeestataind Senate.
Thus, there was the ceremonial President as HeadStafe and
Commander in Chief of the Armed Forces and the @fitinister as the
Head of Government.

The Mid-West Region created from the Western Regiais formally

recognised and so the Republic of Nigeria consistsur regions and a
federal territory, (Northern, Eastern, Western aid-Western). The
total membership of the Senate was thus 57 orf3bBeiPresident of the
Senate was not counted as a member of the House.Hbuse of

Representatives consisted of 313 members or 31BeiSpeaker of the
House of Representatives was not himself a menfiteeddouse. All the
main features of federation existed — a double afegovernments,
division of powers, and supremacy of the consttutas well as the
special importance of an independent judiciary.

The constitution established a parliamentary typgowvernment both at
the centre and at the regions. The fundamental hunghts were
guaranteed by the constitution. All appeals forsnenade to the Privy
Council in London were re-directed to the Suprensair€as it became
the Final Court of Appeal in Nigeria. The act efishiing the constitution
was passed by the Nigerian Parliament but not byBtitish Order-in-
Council. The Federal Supreme Court was empowerei@dctare any law
unconstitutional, if opposed to the constitutioderal Government’'s
emergency powers were also stated in the constituli provided for a
bi-cameral parliamentary system, the supremacyadfgment and non-
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partisan civil service to which people were appminbn the basis of
merit. The constitution also provided for universadiult suffrage.
Director of Public Prosecution, who hitherto waddpendent of political
control, was brought under political control. Algbe Judicial Service
Commission was abolished and as such appointmérnisiges were to
be done by the President on the advice of the Phfirdster. The

constitution declared English as the official laage of the Parliament
and the legislative Houses of the Western, Mid-emstand Eastern
Nigeria. The official languages of the Northerngélia Legislative

House were English and Hausa. The President of ridigend the

Regional Governors were required to act as nomiealds while the
administrative machinery was run by the cabinehlaitthe centre and
the regional governments. The residual powers wezsted in the
regions. The Nigerian constitution established oasfble governments
both at the centre and the regions.

7.3 Merits of the 1963 Republican Constitution

The 1963 Republican Constitution was significantisny respects. First,
the Act establishing it was enacted by the Nigefauderal Parliament
instead of the British Parliament. Secondly, it oead Nigeria as an
independent entity from under the headship of tigliEh monarch.

Thirdly, it gave the Supreme Court its due positaanthe highest court
for all cases in Nigeria. It conferred independstiatus on the country’s
judiciary. Fourthly, the constitution attempted farotect judicial

institutions by abolishing the Judicial Service Goission and gave the
power for the appointment of judges to the Pregidemthe advice of the
Prime Minister, supported by the legislature.

7.4 Demerits of the 1963 Republican Constitution

As mentioned earlier, the decision to change thearahical constitution
of 1960 to the republican constitution of 1963 was unrelated to the
crises in the Western Region. It is surprising thatconstitution did very
little to calm the storm brewing in the country ttteeentually led to the
collapse of the republic when the military took iova 1966. The
constitution also did not solve the problem of theation of new states,
thus leaving the Northern Region larger in sizenttize three Southern
regions put together. The constitution providedt¥or separate executive
bodies at the center- the Federal Executive Coutghded by the
president and the Council of Ministers, presidecrolsy the Prime
Minister There could be conflicts as a result obrbapping functions.
The election of the president was by the House ejfr&entatives and
not through general elections. The republican dotisin, in addition
failed to provide for a uniform electoral law. Waiboth the Eastern and
the Western Regions adopted universal adult sudfragly males could
contest election into the House of Representativesthe Northern
Region. It made provision for the organisation afchl Government
Police Force. Such policemen could be used as strument of terror
and oppression and they were indeed used for suttteiFirst Republic.
Members of the Federal Electoral Commission undher riepublican
constitution were chosen on regional basis. Thes; tvere more loyal to
their regions instead of the Federation.
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Summary

In this study session, we have discussed the rpajitical developments
that led to the adoption of the Republican constituthat came int

effect on ' October, 1963. We noted the main features of

constitution as well as the merits and the demeéfs also stated that t

constitution is significnt in the constitutional history of Nigeria as

conferred republican status on the country and vechdhe Queen (

England as the Head of State represented by Ga-General. It also
made the Supreme Court, the final appeal courtigef and not ie

British Privy Council. Nevertheless, it was crided on the ground that

did little to resolve regional crises in the Washich later culminated i

the demise of the First Repub
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Study Session8

The 1979 Constitution and the
Second Republic in Nigeria

Introduction

Learning Outcomes

In this Study Session, you wilexamine the major political ai
constitutional developments after the demise offingt Republic as we
as the ubsequently adopted 1979 Constitution. The maitufea, merit:
and demerits of the 1979 Constitution that providie political
framework for the Second Republic in Nigtwill also be discusst.

When you have studied this session, you shouldlgxto:

8.1 highlight the political and constitutional developnts that attende
the demise of the First Republic in Nigeria.

8.2 discuss major provisions of the 1979 Constitutibthe Federa
Republic of Nigeria.

8.3 highlight and discuss the mefistrengths and demerits/shortcomi
of the constitution.

8.4 compare and contrast the 1963 Republican Constitutith 197¢
Constitution.

8.1 Political and Constitutional Developments in Nig eria

before 1979

Prior to 1979, there were some significant tical and constitutiong
developments in the history of Peria. Such developments inclu

1. The 1964 general election which was the first -independence
election to be held in the country. The politicableaelectoral crise
that erupted before the election led to alighment in the bod
politic, particularly, with regard to the formatiaf two alliances
These alliances, comprising United Progressive ratliiance
(UPGA), made up of the NCNC, AG and some other mpaoties
and the Nigerian NationaAlliance (NNA), contested the fedel
election of 1964.

2. The violent crises that trailed the Western Regi@fedtion of 196!
and the subsequent seizure of power by the milit&wglitical
violence broke out between the NNDP that was aoedito hawvt
won the election into Western House of Assembly arfiGH,
which led to the destruction of lives and propetti®ue to the
inability of the Federal Government to control tsituation evel
when it was called upon to declare a state of eemang a group ¢
young army officers, led by Major Kaduna Nzeogwwtigd a cou|
and toppled the regime of Alhaji Tafavgalewa on January 1
1966. Consequently, some sections of the 1963 @atitzh were
suspended and all political, cultural, tribal arebe union acvities
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were banned. Although, the dissident group waspmweered by the
troop loyal to the Federal Government, the ActirepHl of State, Dr.
Nwafor Orizu later handed over to Major General ¥glronsi as
the first military Head of State.

. The promulgation of the martial law (Suspension Rtadiification)
Decree 1966 (decree No.1). The decree vesteddlstatve powers
in the Federal Military Government and suspendedessections of
the Republican constitution and modified some ®pitovisions and
that of the Regions. Section 3(1) of the decree caveped the
Federal Military Government to “make laws for theape, order and
good government of Nigeria or any part thereof webpect to any
matter whatsoever.

. The adoption of the Unification Decree by the Hea&tate and the
counter coup of July 1966. The Ironsi regime reg¢drthe country to
a unitary state with the promulgation of DecreesSNand No.34
also known as “Unification Decree, the object ofisbthwas to
restore national unity that had been shattered ritpalism and
extreme regionalism in the First Republic.

The decree pronounced Nigeria as “Republic of Nigeand
removed the federal nomenclature from all existestitutions at the
centre. It also abolished regions and substitutethtwith “Group of
Provinces” which was made subject to the generaltrob and
direction of a Military Governor appointed by thesddl of the
Federal Military Government. Attempt was also maageunify the
country’s civil service by the establishment viee tdecree the
National Public Service Commission. The Northerrssedemned
the unification on the ground that it was desigteedubject them to
Southerners. This ignited several riots in soméspairthe North in
the months of May and July 1966 (Araba Riot) whied to the
killing of many Igbos living in the North. As a waf stopping the
military government from implementing the Unifiaati Decree, a
group of Northern army officers executed a militagup on 29
July, 1966 and ousted the Ironsi Military regimeheT coup
eventually led to the emergence of the then Lt. Yakubu Gowon,
a Northerner, as the country’s second Head of State

. Another major event that influenced the constituioengineering
in Nigeria was the civil war that was fought betwetederal
government troops and those of the declared Bi&tepublic
between 6th July 1967 and 12th January 1970. Om[gaty, 1967,
the then Lt. Col. Odumegwu Ojukwu declared the Bastvereign
independent state of Biafra.

Part of the measures adopted by Gowon to scutde Bhstern
secession was to declare a state of emergencg icotimtry. He also
decided to divide the country into twelve statethvaach of them
headed by a military Governor. Besides, the Gowdmiaistration
released 22 political prisoners including Chief @ba Awolowo
and Anthony Enahoro and restored the country tddtieral system
via Decree No. 59 of 1966, thus abrogating Decree34 of 1966
that established the unitary system. The decre® @ianged the
nomenclature of institutions both at the centre amthe regions,
and the public service of each region was recanstit

The Head of State also summoned an ad-hoc constélt
conference in September 1966, to look into ways engéns of




POS11Aigerian Constitutional Development

arriving at a new constitutional arrangement byalhihe country
could be kept together as a single entity. The Ad-Bonference
could not reach any meaningful conclusion as a ltresiu the
withdrawal of the Eastern Delegates from the camnfee because of
the massacre of Igbos resident in the North betv@sgtember 29
and October 3, 1966. The constitutional confereseteup to draft a
constitutional programme in Aburi, Ghana in 196loafailed to
stop Nigeria from being plunged into a civil wa8) (There was a
strong commitment on the part of government to postr
reconstruction. Apart from the ‘Nine-Point Natioftbgramme and
the Four-Year Development Plan (1970-1974), theae & national
head count in 1973, the result of which was sateably Brigadier
(later General) Muritala Mohammed that took oveanir General
Gowon in 1975.

When the Muritala regime came in, the regime annedra “five-
stage programme” leading to military disengagenfiemh power on
October 1, 1979. These include: appointment of astomition
drafting committee in October, 1975, creation ofvnstates and
establishment of the newly created states by A@16; completion
of the first draft of the constitution by Septemtéi76, election into
Constituent Assembly in October 1977, ratificatioh the draft
constitution by the Constituent Assembly by Octoliéi78, and
lifting of the 1966 ban on political parties ane ttonduct of states
and federal elections by 1979. Before Muritala wsasassinated on
February 13, 1976, machinery had been put in motrdraft
another constitution for the country. For instaneeforty-nine
member Constitution Drafting Committee (CDC) wataklshed in
1975 under the chairmanship of Chief F.R.A WilliamEhe
constitution was completed in 1976 under Obasaiiljtany regime,
and reviewed by a 230-member Constituent Assemip),(
established via Decree No. 50 of 1977 and headedubiice Udo
Udoma which worked from 1977 to 1978. The Supremikitdvly
Council (SMC) played the final role by carrying ofinal
amendment and promulgated the new ConstitutiorhefRederal
Republic of Nigeria into a Decree to come into efffiey October 1,
1979. Also, prior to his assassination, General itdlar had
successfully created seven more states in the dederof Nigeria
after due enquiry, but Decree No. 12 of 1976 tlaaedegal backing
to this action was signed by his successor, tha tite General
Olusegun Obasanjo, on 10 March 1976. Section 6f(f)e Decree
provided that:

“There shall be nineteen states, that is to sayamora, Bauchi,
Bendel, Benue, Borno, Cross river, Gongola, Imodufea, Kano,
Kwara, Lagos, Niger, Ogun, Ondo, Oyo, Plateau, Rivand
Sokoto”.

8.2 Main Features of the 1979 Constitution

The adoption of 1979 constitution created a watstgh the history of
constitutional development in Nigeria. This is secéuse there was a
radical departure from the parliamentary (Westneirstsystem to
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presidential (Congressional) system. Although tleeeemany provisions
in the 1979 constitution which were meant to resahajor constitutional
and institutional problems facing the country, Sdo Udoma submitted
that there are three main characteristic featutes:supremacy of the
constitution, the fundamental Objectives and divecprinciples of state
policy and fundamental rights. As a matter of fattere are other
fundamental provisions which include the following:

The institution of an executive presidential systngovernment. In the
1979 Constitution, the Executive President to leeted as the Head of
State and commander-in chief of armed forces fpergod of four years
was not to be younger than 35 years of age. Urndeconstitution, the
President was allowed to hold office for a maximointwo terms. To get
elected as a president, a candidate must sconhoa majority of votes
cast at an election, but also at least one-quaftée votes cast in each of
at least two-thirds of the states of the federation

Unlike the parliamentary constitution that fuse@ thxecutive powers
with the legislative power, there was a provisiondeparation of powers
among the three main organs of government. Alsocham@sms for

checks and balances were constitutionally entrahche

The constitution for all the state governments tuedfederal government
were written in one formal legal document. This wigéerent from the
1963 Republican Constitution that preceded the titatien of 1979,
which retained separate constitutions for eachoregind the federal
government.

Conditions for the election of State Governors warilar to those of
the President except that the number of votes oaseach local
government in the candidate’s state counted. ThesBor was regarded
as the Chief Executive of the state and as theidemsand Vice-
President must run on the same ticket, so alsoGineernor and the
Deputy Governor must run on the same ticket.

There was provision for federal character principléhe composition of
the government-be it federal, state and local-amdof its agencies.

There was provision for removal of the Presidemt @overnor with their
running mates via impeachment. If any of thesefageounting officers
were found guilty of offence considered as grossconduct, a process of
impeachment could be initiated against the officer.

There was provision for a bi-cameral legislaturehat federal level i.e.
the Senate comprising of 95 members (5 from eaele sof the

federation) and the House of Representatives h&dn#gmbers chosen
on population basis from all the states. Furtheener member must
represent Abuja federal constituency, making upNbagonal Assembly.

There was a unicameral legislative structure imaddthe 19 states of the
federation called a House of Assembly. It was &ied in the

constitution that each legislature would meet forleast 181 days
annually, and any member who, without a just cawssd not be present
for at least 100 days, would have his membershipitated.

Local government structure and functions were pledi for in the
constitution. Arising from the 1976 Local GovernrhdReform, local
government councils were for the first time formategarded as the
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third-tier of government in Nigeria. Fundamentairkin Rights were
also provided for.

Provisions were made for a code of conduct foripuddficers: a Code of
Conduct Bureau and Tribunal and the Public Compl@iammission
were established.

It discussed the formation of political parties.eithfunctions and
administration. It is important to note that thenstitution encouraged
multi-party system in which more than one politipatty was registered.
Following the adoption of this system of party origation, five major
political parties were registered in December, 1%@8contest 1979
general elections. These were Great Nigerian Psoplty (GNPP),
National Party of Nigeria (NPN), Nigeria's Peopkarty (NPP), Peoples
Redemption Party (PRP) and Unity Party of Niged®N).

The constitution created a Council of States toismdthe president on
important issues. Also, there was to be a Natidwinomic Council
headed by the Vice President with all State Govwsrand the Governor
of the Central Bank as members.

The judiciary was to interpret the constitution acatry out judicial

review. The judiciary was given the power of intetation of the

constitution and its decisions were final. It abtiherefore declare any
policy or action of the executive or legislaturecanstitutional and

therefore null and void.

The Chief Justice of the Federation was to be ayeodiby the President,
with the Senate’s approval. All other justices lné Supreme Court, the
Federal Court of Appeal and Federal High Courtsevagpointed by the
Federal Judicial Service Commission with the aparofthe Senate.

Secession is constitutionally forbidden and thestiartion shared powers
into matters on the exclusive list for federal gowveent; matters on the
concurrent list for federal and state governmetat the residual matters
were exclusively for the state government.

8.3Strengths of the 1979 Republican Constitution

The 1979 Constitution was unique in various wafast and foremost,
the process of making it was elaborate to facdditaider participation and
consultation. According to Oyeleye Oyediran, ‘ir tholitical history of
Nigeria no other process of constitution making besn as elaborate as
that of the constitution of the Federal Republic Migeria, 1979.
Besides, the constitution, unlike the 1960 Indepaid Constitution and
the 1963 Republican Constitution combined the reall formal
authorities in the office of the Executive Prestd@nGovernor. Thus, the
conflict which could ensue from the division of pens under the cabinet
system was taken care of. The provision of the t@gotisn that the
Executive President and the three Governor of esate be directly
elected for a fixed period paved way for the mospylar candidate
among several contestants to emerge as the wilineas also a major
step in the promotion of responsible democraticegoance.

There was a clear definition of functions, poward mterrelationships of
the three arms of government. This was meant tonpt® harmonious
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relationship with legal basis for efficient admingion of the country
among the branches of government. In addition, neembf the cabinet
were to be individually responsible for their aototo the Executive
President or the Governor as the case may be. Mmseno absolute
power for the Executive President or the Goversathare was provision
for the application of federal character in the position of the
government and any of its agencies.

Also, the Senate or the House of Assembly must amgprthe
appointments of other unelected political officddens. The powers of
the Executive President were also limited overdbelaration of state of
emergency and could not dissolve the House of Aslsenf any State.
To address corruption problem in Nigeria, the dtutédn established
some corrective institutions, for example, Code G#nduct Bureau,
Public Complaints Commission and Corrupt Practidetbunal. The
constitution forbade a state religion and encowtaggeularism due to the
heterogeneous nature of the country.

The constitution made provision for the formatidnnational political
parties to correct the mistake of the past whepsayies were organised
and operated on ethnic basis. The principle of regioam of powers
provided the opportunities for each to dischargecdnstitutional duties
without undue interference. To forestall undue &sment and
intimidation suffered by people in the hands ofaléegional policemen
in the First Republic, the constitution unified tbeuntry’s police force.
The last but not the least unique change brougbutaby the 1979
Constitution was the provision for a pensionablegaapment for a
person who had held office as president and wasenobved from office
as a result of impeachment.

8.4 Demerits or Weaknesses of the 1979 Republican

Constitution

In spite of the above merits of the 1979 consbituytisome weaknesses
are discernible. The constitution was not specdicough on the
expectations concerning the character and abildy dspirants to
leadership positions. It failed to assign any tol¢he offices of the Vice-
President and Deputy-Governor as the Presidentren&Governor were
authorized to assign responsibilities to them airtbwn discretion. In the
Second Republic some deputy governors fell out whiksir governors
shortly after swearing-in and taking oath of allegie and oath of office.
This accounted for their redundancy throughoutréreaining period of
their political tenure. The executive was given avidanging powers vis-
a-vis other organs; thus, making the executiventiost obvious organ
that has powers that could quite easily be abusétinot surprising that
in spite of the checks and balances, the Chief rexstill had enough
room for dictatorial actions. Likewise, the impeant clause was
abused by the legislature in situations where wifie parties controlled
the legislature and the executive. Although, théeCBxecutive was not
provided with the atmosphere conducive to functiotatorially, he
could still abuse his veto power particularly whesrehe was not in good
terms with the legislators.
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Granting theNational Assembly the power to fix the salaries
allowances of the President and those of membeisdivn without any
restraint left the Chief Executive at the mercytlé legislators. Th
federal character principle which featured promilyeim the constitution
had little or no respect for merit; thus, leavirtte tcountry’s public
service in the hands of those who might not be @&temi enough t
promote efficiency and effectiveness in their vasiooffices. More
fundamental is the encouragement a winne-takes-all situation
provided by the constitution, as there was litdem for consensus. TF
led to some bitter rivalries among political actoasnd was als
responsible partly for the demise of the SeconduBep

8.5 Significant Differenc es between the 1963 and the 1979
Constitutions

It is pertinent to identify the major differencestiveen the 1963 and t
1979 republican constitutions because of theiriggmt influence on th
Nigeria’'s constitutional development. These differes ae highlighted
below

= The British Parliamentary or Cabinet System or “WkBnister
Model” was followed in the 1963 constitution while the 197¢
constitution; the “American Presidential System’svealopter

Ceremonial President as the Head of State ammander-in-Chief
of the Armed Forces was provided for in the 1963stitution while
in the 1979 constitution, authorities were vestedhe Executive
President.

The President was selected by the joint meetingotii houses ¢
parliament as there was poovision for special election in the 19
constitution. However, in the 1979 constitutiore fresident woul
emerge at a general election.

The 1963 constitution had the executive and thislkgre largely
combined, while the 1979 constitutiolearly separated the tv

= While the 1963 constitution officially recognisech appositior
party, the 1979 constitution made no room for ofmys only
majority and minority leaders were recognised.

= Unlike the 1979 constitution, which allowed the gident to choose
ministers from outside the legislature, the 1963stitution
stipulated that ministers should be chosen fromrggrmmaembers ¢
parliament.

= A vote of no confidence was the instrument providedhe 196:
constitution for the removal of the ifre Minister or the Premie
while, according to the provision of 1979 constint the Presider
or the Governor could be removed by impeachr

= The 1963 constitution allowed the Prime Ministertiog Premier t
remain in office for as long as his padyntrolled majority seats
the parliament. However, the 1979 constitution uséifed a fou-
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year’ tenure for the President and Governor, withaximum of twc
terms.

= In the 1963 constitution, a member of parliamemtcaped ministe
could combine bothpositions, while in the 1979 constitution,
legislator appointed minister ceased to be a mewittie Hous¢

= While age qualification for the President was 4@rgein the 196.
constitution, the 1979 constitution had age quaifon for the
President reduced to 35 years.

= The 1963 constitution recognised four regions, evhihe 197¢
constitution was made for the 19 states of therfeaim

Study Session Summary
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Summary

In this study session, we discussed the politicatl aonstitutior
developments tit fore- shadowed the 1979 Constitution in Nige
Furthermore, we examined the Main features asagalhe merits and tl
demerits of the 1979 Constitution. Lastly, we casted the 197
Constitution with the precedent 1963 Constitutiafobe bringingthe
study session to dose.
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Study Session9

The 1989 Constitution and the Aborted Third

Introduction

Learning Outcomes

Republic

The Second Republic came to an abrupt end whemititary took over
on 3Jst December, 1983 with thespension of some sections of the 1
Constitution. The almost sixteen uninterrupted geadrmilitary rule tha
followed (between 1984 and 1999) had significanplications for
constitutional development in Nigeriwe will thereforeexamine the
eventsthat culminated in the making of 1989 Constitutishich was
expected to serve as the main political and canistital framework fo
the aborted Third Repub in this Study Session.

When you have studied this session, you shouldleeta

9.1 identify the major events that culminatediie making of 198
Constitution.

9.2 discuss the significant changes introduced by dmstitution in
comparison with the 1979 Republican Constitutiothef Feders
Republic of Nigeria;.

9.3 highlight the merits of the constitution.

9.4 point out shortcomings of the constitution.

9.1 Background to the Making of the 1989 Constitutio  n of
the Federal Republic of Nigeria

Gen Buhari regime
promulgated “Suspension
and Modification of Decree
1984”, which suspended vital
sections of the 1979
constitution and conferred
legislative powers on the
Supreme Military Council
(SMC). His administration
was later overthrown on Aug.
27, 1985.

The regime of President She Shagari was overthrown via a milite
coup led by Brigadr (later General) Sami\bacha on December 3
1983. This ultimately led to the collapse of the@ea Republic. Afte
General Muhammac« Buhari took over government, some vital secti
of the 1979 constitution were suspended. Like othditary regimes
political activities were also banned and the atutgin remainec
suspended. The Buri military regime promulgatecSuspension and
Modification of Decree 1984 and the Federal MiljtaGovernmen
(Supremacy and Enforcement Powers) Decree 1984;hwsuspnded
certain sections of the 1979 constitution and awetklegislative power
on the Supreme Military Council (SMC). As indicateg Oyediran
2007:51), the military administration of Gene- Buhari and Idiagbo
(the Chief of Staff) did not concenle its attention on the politic
transition but on economy and injection of soci@cibline into the
fabrics and mentality of Nigerians. On August 27984, the
administration was replaced via a palace coup witholitically active
military regime led y General Ibrahim BadamaBabangida
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Hint

Under the new regime, the SMC was changed to thmedrForces
Ruling Council (AFRC) and for the first time in tipelitical history of

Nigeria, a military regime commander, General Bajfidan, used the title
President instead of Head of State. The suspeneiorthe 1979

Constitution was upheld by the AFRC. President Rgitla on January
13, 1986 inaugurated a Political Bureau that coedisf 17 members to
“gather, collate and synthesize the contributioisNayerians in the

search for a new political system”. Dr. Samuel dok&y, until then the
Pro-Chancellor of the University of Benin, was tGhairman of the
group while Dr. Abdullahi Rafi Augi acted as thesentive secretary. It
should be noted that five months after the Burdattesl its work, Dr.

Ola Balogun resigned as a member of the PoliticakeBu for personal
reasons and it was also reported that Mr. Edwin WMadwu of the

Guardian newspapers left the Bureau.

Under the new regime, the SMC was changed to thmedrForces
Ruling Council (AFRC) and for the first time in thpelitical history of

Nigeria, a military regime commander, General Bajidan, used the title
President instead of Head of State. The suspeneiorthe 1979

Constitution was upheld by the AFRC. President Rghtla on January
13, 1986 inaugurated a Political Bureau that coedisf 17 members to
“gather, collate and synthesize the contributioisNagyerians in the

search for a new political system”. Dr. Samuel dokgy, until then the
Pro-Chancellor of the University of Benin, was t@hairman of the
group while Dr. Abdullahi Rafi Augi acted as thesentive secretary. It
should be noted that five months after the Burdattesl its work, Dr.

Ola Balogun resigned as a member of the PoliticaleBu for personal
reasons and it was also reported that Mr. Edwin WMadwu of the

Guardian newspapers left the Bureau.

The terms of reference of the Political Bureaupading to President
Babangida include:

1. Review Nigeria’s political history and identify thasic problems
which have led to our failure in the past and ssygeays of
resolving and coping with these problems

2. ldentify a basic philosophy of government whichlwltermine
goals and serve as a guide to the activities oégouent.

3. Collect relevant information and data for the goweent as well
as identify other political problems that may affizen the debate

4. Gather, collate and evaluate the contributions igeNans to the
search for a viable political culture and providedglines for the
attainment of the consensus Objectives

5. Deliberate on other political problems as may Werred to it
from time to time.

On March 27, 1987, the Political Bureau submittésl ieport to
government. In its preface to the Report, ProfryJ&ana, the former
Chairman of Directorate for social mobilizationiaffed that the report
of the Bureau was “detailed in logic, profound gsearch, factual in
representation, and impartial in analysis of owstdrical and political
developments, together with recommendations onwhg forward”.

OlagunjuJinadu and Oyovbaire described the re$uhieonational debate
as “a remarkable overview of the problem of goveosain the country
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since colonial times. Also remarkable were the qyoprescriptions and
the conditions for political stability and demodécatule which it puts
forward”. It is significant to note that certaincceanmendations made by
members of the Bureau were accepted by the Feddibdary
Government.

Another major step in the making of 1989 constitutivas taken on
September 7, 1987, when a Constitution Review Cdteeni(CRC),
comprising 46 members was set up. The CRC wasitdest to review
the 1963 and 1979 republican constitutions in lvith the accepted
recommendations which had been made by the Poliloaeau. The
CRC, after completing its assignment, reported thate was nothing
fundamentally wrong with the 1979 constitution. hdtgh the
government did not make its position on the CR@reepublic, the CRC
recommended that more local governments should reated but
emphasized that the procedure for such creatiomldhlbbe made as
stringent as conditions for the creation of statesforestall future
demand. The Committee also recommended that thibiety ages for
public elective posts should be increased to alfow maturity and
experience and those public officers should hemttefoe mandated to
declare their assets before assuming office. Oteeommendations
include the following:

1. that the appointment of the Ministers and Commrssis be subject
only to the consultation with the Senate or a Hafs&ssembly, as
the case may be, instead of confirmation by thaskes;

2. that one six-year term for the Chief Executiveshbat the federal
and state levels should be provided for;

3. that a mayoralty be created for the Federal Capiatitory (FCT)
SO as to demonstrate its status as non state fedbeation; and

4. that the adjudication of election result disputegémoved from the
regular court.

Prior to the promulgation of the 1989 Constitutiosm, Constituent
Assembly (CA) was inaugurated to review and desiteeupon the Draft
Amendment Constitution submitted by the CRC in M8§8. Apart from
the Chairman and the deputy Chairman, the Constitiesembly had a
total membership of 561 including 450 elected memledected in their
federal constituencies and 111 nominated membaearsistlng of some
members of the CRC who were to serve as resourcsome some
distinguished Nigerians who represented some iraporand critical
interests and traditional rulers, who were to pieviguidance. Of
important note was the limitation placed on the rfpers of CA as
regards the performance of their duties. The Peesideferred to this
Assembly as a deliberative body that had no exezydiowers. Oyeleye
Oyediran pointed out that the Assembly was advig#do debate certain
issues —popularly known as “no go areas”. Aftetbaehting for almost a
year, the CA submitted its report to the Armed Esr&uling Council,
which after amending some portions promulgated1i®®&9 constitution
of Nigeria into a decree.
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Gen. Babangida (IBB) regime which overthrew Gen. Buhari’s adminstration
upheld the suspension of the 1979 Constitution under the auspices of AFRC
which replaced SMC. IBB on January 13, 1986 inaugurated a Political Bureau
to “gather, collate and synthesize the contributions of Nigerians in the
search for a new political system”. This regime consequently inaugurated a
Constitution Review Committee (CRC) in September 7, 1987. A Constituent
Assembly (CA) was inaugurated to review and deliberate upon the Draft
Amendment Constitution submitted by the CRC in May 1988 before it was
promulgated in 1989.

Gen Babangida

9.2 The Main Features of the 1989 Republican Co nstitution

Significantly, there were no fundamental changethé1979 republica
constitution as earlier mentioned except for cerpaovisions included i
the 1989 constitution. In fact, the constitutiortaneed the executiv
presidential system of vernment as in the 1979 constitution. Likew
it included provisions concerning fundamental Otwes and directive
principles of state policy, bicameral legislatutettee Federal level ar
unicameral at the state and local levels, a sepgualiciary that was
generally vested with judicial power and similaudcstructure. The fe
changes introduced by the constitution includefdfiewing:

1. A two-party system was entrenched in the constituticagasst the
multi-party system adopted in the Secdepublic. In view of this
the government formed two major political partiegsmely, the
Social Democratic Party (SDP) and the National Répan
Convention (NRC) to contest in elections that wsopposed t
usher in the Third Republic in 1993. It shibdle pointed out thi
prior to the imposition of the two political pasiepoliticians hau
formed about 11 political associations.

2. For the first time in the history of constitutioraking in Nigeria, th
1989 constitution stipulates that a person stot be qualified to be
elected as president, governor and legislatordéithas not bee
educated up to at least school certificate levelt®requivalent”
Thus, the secondary school certificate became thieimuam
educational requirement to qualify anglyoaspiring to occupy sta
and national political positions.

3. The number of senate members from each state wiasee from
five to three and one to be elected from the FCBujA The
constitution recognizes 21 states including A-lbom and Katsina
states that were created in 1991 and the 19 existintpsta The
House of Representatives was to have a total mestipeof 452
including three representatives from the FCT. Twiee number o
representatives for each state in the House of €Reptative
conrstituted the total membership of each state Hofigesgembly. It
should be pointed out that the constitution cleatiyted that th
FCT, Abuja would not be given the status of sti

4. Legislators were to be regarded as piane workers who were all 1
receive only sitting allowances. Also, there wasvjsion for recal
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of any legislator who no longer enjoyed the coniitke of the
electorate.

5. The constitution accorded greater prominence taatitenomy and
democratisation of the local government. For instathere was an
increase in the number of local governments (aattali 140 local
governments were created), direct election of theal Government
Chairman as the chief executive, his deputy anchctars and
direct allocation of revenue to local governmemnfrthe Federal
Consolidated Funds as well as from the state govenh

6. The 1989 constitution defined the three forms ofgdxdian
citizenship; namely, citizenship by birth, citizéis by registration
and citizenship by naturalization.

7. To forestall the crisis arising from the ‘two-th&dcontroversy of
the 1979 presidential election, the constitutionrden@rovision for
fractions arising from the computation of votesborounded up to
the next whole number.

8. Existing local government areas were enshrined ha 1989
constitution for the first time. States lost thpower granted by the
1979 constitution to adjust the number and bouedadf local
government areas as such action, according toose8{i3) of the
1989 constitution, requires constitutional amendmerhe
constitution also established traditional councils.

9.3 The Merits of the 1989 Constitution

The constitution is significant in the sense tharovided the platform on
which the partisan politics and the governmenttviies (particularly at

the state and local levels) were conducted in thiedTRepublic before it
was aborted. For example, based on the provisibrieoconstitution,

elections were conducted by the National Elect@amnmission (NEC)

under the chairmanship of Professor Eme Awa. S&éetions on

political party basis followed in 1991, and in JUl§92, election into the
National Assembly was also conducted successflilig.last in the series
of the general elections (scheduled as part ofrdresition programme),
the presidential election was conducted but thetiele result was never
announced officially. In short, the June 12 presiid¢ election adjudged
to be free and fair was annulled by the militargimee of President
Babangida.

The two-party system made the choice of the elatdomore focused
with reduced confusion as it was in the multi-pagystem. Also,

minimum qualifications of age and education fordidates reduced the
number of immature and illiterate people that pgrtited in governance.
Between 1987 and 1993, several measures were ddtptgrengthen
local governments in Nigeria due to the greatenmimence accorded
local governments by the constitution. This alsodenaoom for more

rapid development at the grassroots level.

9.4 The Shortcomings of the 1989 Constitution

The 1989 constitution was merely promulgated ancerated in
piecemeal. It did not come into operation at alkls of government due
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to the absence of a full democratic governancehe dountry. In the
constituticn, there were provisions for the coming into forfesome
sections from time to time and the whole constiutio come int
operation as from October 1, 1992. As it is welbwn to some of yot
while civilians operated as governors at the slatel, (nd the elected
national and state legislatures existed in a vac(uume to lack of rec
legislative powers), the military held on to powarthe federal leve
Akinboye and Anifowose (1999) refer to this sitoatias “a marriage
inconvenience

The furdamental Objectives and directive principles ofestmlicy, as se

out in sections 124 of the constitution, were considered as -

justiceable. No basic principles were laid down ias the 197¢

constitution, for the selection of those Objectieesl pinciples regarded
as fundamental. Moreover, the |-time status and allowances given

legislators made them to concentrate more on firéiate business ar

interests than on le-making before the legislature as a vital institotad

democratic govelance was suspended. Besides, the-party system
limited the choice of both politicians and the é&beate, thus restrictin
participatory democracy. Let me point out to youhes juncture that th

absence of political will on the part of the miligaclass to relinquish
power to their civilian counterparts was respomsilibr the nor

implementation of the 1989 constitution and thendation of the

transition programmes that was supposed to usttbeifhird Republit

Study Session Summary
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Summary

In this Study Sessiowe discussethe developments that culminatec
the 1989 Constitution. Wealso exploredthe main features of tt
constitution as well as its merits and demeri
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Study Session 1 O

The 1999 Constitution and the Fourth Republic

Introduction

As noted in the previous Study Sessithe botched political transitic
programme initiated by the Bengida military regime put an abrupt €
to the Third Republic project that the 1989 coostih was set to serv
The events that followed are significant to theansthnding of Nigeria’
constitutional developme in the postBabangida eraln this Study
Sessio, you will be exposed tthe major events that happened after
aborted Third Republic which culminated in the nmagkas well as th
promulgation of the 1999 constitutic You will also explor the 1999
Constitution serves as the legal framev in the current politica
dispensation in Nigeria popularly rered to as the Fourth Repub

When you have studied this session, you shouldleeta

10.1  point out the major events that shaped Nigeriassttutional
development particularlyfer the aborted Third Republ
10.z  highlight significant changes imiduced by the 19¢
constitution.
Learning Outcomes 10.2  discuss some of the merits and demerits of the Cagstitution

10.1 Background to the Making of 1999 Constitution

The political crises thatollowed the annulment of the June
presidential election made Nigeria become ungovenainder the
Babangida military administration. This partly exiped why the
president had to ‘step aside’ exactly eight yeétes e came to power ¢
27 August, 193. Before President Babangida left office, heittgtd ar
Interim National Government (ING) led by Chief Esh&honekan. Th
government faced a lot of problems as a resultbaeace of popule
support and resistance from the opposition grobgsdimanded for the
actualisation of June 12 presidential election arsdallation of Chie
M.K.O. Abiola, the presumed winner of the electasthe President
Nigeria. The legitimacy crisis faced by the regiraached a climax whe
a Federal High Court iLagos declared it unconstitutional. After th
months of political tumult, another military officeGeneral Sa Abacha
(the Minister of Defence) took over the reins ofwmeo and installe
himself as the Head of State on November 17, 1B8@ediately, fter
his military regime was enthroned, General S Abacha started a
clampdown on every opposition. This was done tqeegs the June :
insurrection and any move that might lead to hisaeal as the Head «
state.

Though, as mentioned earlier, the89 constitution was not allowed
operate, there was an attempt by the Abacha militagime to mak
another constitution that would usher in anoth@ubdic. The regim
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took the first step at constitution making by ingihg the National

Constitutional Conference Commission in Januaryt19hich organised
election into the Constitutional Conference. Bynd27, 1994, General
Sani Abacha inaugurated the conference in spitthefwide criticisms

from the Nigerian populace. The conference prodacdrdaft constitution

in 1995, which was not debated nor ratified by riggresentatives of the
people. Nevertheless, the constitution provided beelrock for the

political transition programme adopted by the Alzachilitary regime.

Some of the far reaching changes recommended inl8%% Draft

constitution that are still point of reference lie tcontemporary Nigeria’'s
constitutional history include the following:

1. The division of the country into six geo-politicabnes for the
purpose of power sharing power particularly atfdderal level. The
six zones include- North Central (NC) with the Zdm@adquarters at
Jos (Plateau state), North East (NE) with zonaldbearters at
Maiduguri (Borno state), North West (NW) with zoeadquarters
at Kaduna (Kaduna State), South East (SE) Zone thithzonal
headquarters at Enugu (Enugu State), South So@hZ48ne with
the zonal headquarters at Port-Harcourt (Riverseptand South
West (SW) Zone with the zonal headquarters at Ibh#@go state).

2. The introduction of “rotational power sharing forau for the
offices of the President, Vice-President, the Speakthe House of
Representatives and Senate President, Deputy SpaatteDeputy
Senate Leader. In other words, the offices areeoshared and
rotated among the six geographical zones. It isifidgnt to point
out that this formula upon its adoption was donoestid at both
state and local government levels.

3. The establishment of Federal Character Commissiod the
composition of the federal cabinet in proportioritie votes won by
each political party at the polls.

The constitutional conference that made these stiggs attempted to
evolve a true federalism. Besides, the conferenabect for the
termination of military rule by 1996; this call gered much impetus
from the people. On the basis of the draft con#ituof 1995, Abacha
announced a transition programme for the restoratb democratic
governance by October 1998. To effect this tramsifprogramme, the
Abacha military regime put in place two agenciedarnts supervision.
These agencies are: 1. the Transition Implemem&mmmission, and 2.
the National Electoral Commission of Nigeria (NECOMIthough
elections were conducted into Local Government Cisimationwide
and the same happened in respect of state Hougeseimbly as well as
National Assembly, none of these bodies was allowedperate. The
wanton desire of General Sani Abacha to succeedéftiirand the war
declared against the opposition groups led to graeation of human
rights and the consequent international sanctibligeria was almost
turned into a pariah state as a result of this. istance, Nigeria was
suspended from the British Commonwealth of Natiary] there were
series of economic sanctions from different coestof the world.

Before the sudden death of General Abacha on Juh89B, his regime
created six additional states namely, Bayelsa (&§8dnyi (SE), Ekiti
(SW), Zamfara (NW), Gombe (NE) and Nassarawa (MC)996. It was
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also under his regime that five political partiesrevformed. It was on the
platforms of those parties that elections were ootetl. These parties
include: United Nigeria Congress Party (UNCP), ti&rassroots
Democratic Movement (GDM), the Democratic PartyNogeria (DPN),
National Centre Party of Nigeria (NCPN) and Congre$ National
Consensus (CNC). As | told you earlier, this isaidtion from the Two-
party system instituted by the 1989 constitutiomhese parties were
dissolved as soon as the Head of States (the oelidential candidate
endorsed by all the parties) died.

As soon as General Abdulsalam Abubakar was sworto itake over
from late General Abacha, he announced a new tiamai programme
drawn to terminate on May, 29, 1999. As part of ftansition
programme, the new military administration decitedraw and launch a
new constitution, organise free and fair electiomsleem the battered
international image of the country and bring outioral reconciliation.
The Abubakar led administration scrapped the exjspolitical parties
referred to as the “five fingers on a leprous handéncelled the
controversial local government, state and natiasaembly elections and
released many political detainees. The regime alablished a new
electoral body, the Independent National Elect@ammission (INEC)
headed by Ephraim Akpata. A 23-member ConstitutiDebate
Coordinating Committee (CDCC) headed by Justicei Nikbi, was
inaugurated to debate on the 1995 Draft Constitufithe report of this
committee formed the basis on which the 1999 ctisih was made in
1998 to usher in the Fourth Republic.

10.2 The Major Features of the 1999 Republican
Constitution

This constitution was arranged in sections, pants éhapters. Chapter 1
on general provisions consists of two parts. Pamiakes provisions for
the Federal Republic of Nigeria, and it has thregtisns (Sections 1-3),
while Part Il deals with the powers of the Federtiand it consists of
Sections 4-12. In Chapter 2, there are provisiamsttie fundamental

Objectives and directive principles of state policgnsisting of 12

sections. The Chapter 3 of the 1999 Constituticisdeith the issue of
citizenship and is divided into eight Sections. @tea4 makes provisions
for the fundamental rights of the citizens and béasSections. Chapter 5
of the 1999 Constitution contains provisions on tlegislature; the

National and State legislatures.

It is divided into two parts, while Part 1 (SectoA7- 89) deals with
composition and staff of the National Assembly, geaure for
summoning and dissolution of the Assembly, qualifmns for
membership of National Assembly and right of attarak, elections into
the Assembly and powers and control over publicd§inPart Il
(Sections 90-129) deals with the same issues ®Hibtuse of Assembly
of each state in the Nigerian federation. In Chajéte constitutional
provisions are made for both the federal execuiin the state executive
in two parts consisting of 100 sections. The Padehls with the
provisions for the President of the federationalelssthment of certain
federal executive bodies, public revenue and thaipwservice of the
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federation. The Part Il makes provisions for thev€&oor of a state,
establishment of certain state executive bodias tlaa public service of a
state. The Judicature is the title of the seventhpter of the 1999
Constitution which makes provisions for the federalirts, state courts,
and election tribunals as well as supplementaryigians on jurisdiction
of state courts in respect of federal causes, eafoent of decisions,
appointment and disqualification of certain legaaqbitioners among
others. These provisions run from Section 230 tbi@e 296. Chapter 8
of the constitution is set aside for the Federglit@aTerritory, Abuja and
general supplementary provisions, and it is divioied four parts and 24
sections (Sections 297-302).

In addition to the 320 sections, there are sevdme@des containing
provisions for special items and issues in the 1088stitution. The First
Schedule contains the list of existing States ef Flederation with their
respective local government areas and the defindiod Area Councils
of Federal Capital Authority, Abuja. The Second &tille has three parts
containing exclusive legislative list, concurrerdgislative list and
supplementary provisions and interpretation. TheirdThSchedule
contains provisions on federal executive bodieatesexecutive bodies
and Federal Capital Territory, Abuja executive hod¥hile the Fourth
Schedule provides a list of functions of a Locav&oament Council, the
Fifth Schedule contains Code of Conduct for PuBliticers and Public
Officers for the purposes of the Code of Condube Bixth Schedule and
Seventh Schedule deal with election tribunal artdoeespectively.

As you were told in Study Session Three, the compattern of most
constitutions often referred to as “the scope” tre“substance” of a
constitution includes a preamble, structure of gowvent, procedure for
amendment, distribution of power, and the rightxitizens. These are
the main features of a modern constitution. We goimg to examine
these features, one after the other with respebietd999 constitution.

The Preamble

Although there is no specific section or part fbe tpreamble, as you
were told that it is an introductory part of thensttution, it reveals the
source and the basic ideals that the constitutest on. In the 1999
Constitution, the preamble reads thus:

We, the people of the Federal Republic of Nigeria:
Having firmly and solemnly resolved:

To live in unity and harmony as one indivisible and
indissoluble sovereign Nation under God, dedicated
the promotion of inter-African solidarity, world aee,
international cooperation and understanding,:

And to provide for a constitution for the purposk o
promoting the good government and welfare of all
persons in our country on the principles of Freedom
Equality and Justice, and for the purpose of
consolidating the unity of our people:

Do hereby make, enact and give to ourselves the
following constitution:
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There are lots of negative comments on this preanadl indicating that
it is a blatant lie against the Nigerian people tonstitution was made
by those who were selected by the military regimd approved and
enacted by a decree promulgated by the Provisiéuding Council
(PRC) under the General Abubakar led military adstiation as earlier
indicated. For example, Chief FRA Williams descdb¢he 1999
Constitution as a fraudulent document. (read Oyel2907: 58)

The Structure of Government

The constitution provides for presidential systehgovernment and a
federal structure that recognizes the centrale stat local governments.
According to Section 2(2) “Nigeria shall be a feat@&m consisting of
States and a Federal Capital Territory”. The 36testathat are
constitutionally recognised are listed in Sectionf3he constitution. In
addition, Section 3(6) recognizes 768 local governinareas and six area
councils in the FCT. The list of these local andaacouncils can be
respectively found in Part | and Part Il of thesFiSchedule of the
constitution. In short, the Nigerian federation enthe 1999 constitution
has 812 formal governmental units. To further disthbthe federal
structure in Nigeria, Section 318 defines ‘governthas including the
Government of the Federation, or of any State,f& lmcal government
council or any person who exercises power or aityhon its behalf.

The constitution provides for a President for thdefration who shall be
the Head of State, the Chief Executive of the fatien and Commander-
in-Chief of the Armed Forces of the federation.g&ection 130). In the
same vein, section 176 makes provision for eadk sfathe federation a
Governor who is regarded as the Chief Executivethef State. The
gualification for election, tenure of office andsdualifications of the
President and Governor are stipulated in the dotisth. Also, the

constitution gives recognition to three branchesrgans of government-
the legislature, the executive and the judiciary.

The Distribution of Governmental Powers

The powers of the Federal Republic of Nigeria, adiog to the 1999
Constitution, are shared among the three organsgmfernment
mentioned above. These organs are established éocisx these
constitutional powers at the federal and stateléesrd implicitly at the
local government level. The legislative powers te federal level are
vested in a National Assembly consisting of a Seraatd a House of
Representatives. Unlike the bicameral legislattithe centre, each state
has a House of Assembly vested with the legislgtiewers at the state
level. Mainly, these legislatures are empoweredtiny constitution
among other things to make laws for the peace, roadel good
government both at the federal and state levels. e)ecutive powers at
the federal and state levels are respectively gentthe elected President
and Governor. Meanwhile, according to Section é jtidicial powers are
vested in those courts recognised by the constituti

Not unlike other federal constitutions, there amavisions for legislative
powers shared among the federating units in th® t88stitution. There
are two legislative lists- exclusive legislativestliand concurrent
legislative list. As you were told earlier, the kigive list contains items
on which only federal legislature (in Nigeria faxaenple, the National
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Assembly) can legislate; in the 1999 constitutitms list consists of 68
items. These include accounts of the governmethefederation, arms,
ammunitions and explosives, Defence, currency, aggnand legal
tender, customs and excise duties, banks, creatiostates, military

external affairs, pensions, police and other gavemt security services
established e.t.c. The concurrent list includesistehat both the federal
and state legislatures have the power to legigbateln case of any
inconsistency between the laws made by a Statenftdgeand National

Assembly on any of the items, the federal laws|dmalvirtue of that

inconsistency become valid. The list contains 1@mg including

archives, antiquities, university/technological grost primary education,
industrial, commercial and agricultural developmetectoral law and so
on. It is important to point out to you that theghliian federation is over-
centralised going by the power distribution betwtenmajor component
units of the federation.

The Fundamental Rights of the Citizens

The 1999 Constitution in its chapter four provides the rights that
should be enjoyed by the people and be protectedhbyNigerian
government. The constitution stipulates that ey@gson has a right to
life, right to dignity of human person, right torpenal liberty, right to
fair hearing, right to private and family life, higto freedom of thought,
conscience and religion, right to freedom of exgi@s and the press,
right to peaceful assembly and association, right fitedom of
movement, right to freedom from discrimination, aight to acquire and
own immovable property anywhere in Nigeria. In casmfringement on
any of these rights, Section 46 provides for spguaiésdiction of High
Court and legal aid. In a related manner, the dotish affirms that the
Federal Republic of Nigeria shall be a state basedhe principles of
democracy and social justice (Section 14). Thiwigion was supposed
to galvanize the protection of the above mentiangitts and freedom.

Procedure for Amendment

You were told in Study Session Two of this coutss bne of the criteria
used to classify modern constitutions is the easéh which the
constitution can be amended. This, as mentionelieeahelps us to
classify a constitution as either flexible or rigithe 1999 Constitution,
like other precedent constitutions, makes provisfon its mode of
altering or amending provisions of the constitutiducording to Section
9, “the National Assembly may, subject to the psars of this section,
alter any of the provisions of this Constitutioiri.spite of the power of
amendment given to the federal legislature, theaygh of the Act for
the alteration of the constitution is not guaradtaaless the proposal is
supported by votes of at least 2/3 majority oftté#é members of each
House of National Assembly and approved by resmiutif the Houses of
Assembly of not less than 2/3 of all the statess Thvolves a lot of
processes and activities that should be initiatedl guided by Nigerian
legislative houses. Thus, the constitution isdrigi terms of amendment
procedures.
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10.3The Merits and Demerits of the 1999 Constitution

The 1999 constitution, notwithstanding the obsefl@as and criticism:
levelled again: it and its drafters, provides a legal and constihal
framework in this new political dispensation dubbas “the Fourtl
Republic”. With the adoption of the presidentiabt®m of governmen
there is room for individual and not collective peasibility for good or
bad deeds done while in office especially by thecteld President «
Governor. As indicated earlier, the constitutionkes provision fo
amendment which makes it possible for people to adem for
constitutional reform. You should know t the ongoing constitution
reform in the country is premised on this provis

The constitution has been described as lackingracgss and conter
First and foremost, the 1999 Constitution was inggoby the interin
government led by Abubakar, and \ an amended version of t
previous one, which was made under another militagime. The
opinion of many Nigerians was that the constituticas not rooted in tr
will of the people. It was argued that even if domstitution was legal,
lacked legitmacy, as it failed to take the wishes and aspimatiof the
people into consideration (Igbuzor, 2002: 17). Tbastitution was als
criticised on the ground that it promoted unitarisma federal systen
For example, the Federal government appoints federal and state
judicial officers. The language in the constitutisrgende-biased, and it
is written in legal language which is ineleganthafted, making it har
for ordinary people to understand it, and whichtHer gives room fo
many devious iterpretations. In addition, issues of revenue gatiwr
and sharing, as well as secularity are not adelyuamdressed. TF
constitution is very weak on the issue of humahtdgnd the guarant
of socic-economic rights. Furthermore, it did not proy address how to
put the army under civilian control and the autogoof the Loca
Governments are not constitutionally guaranteed.rthEtmore
OyeleyeOyediran (2007:63) ad

The structures set out by the (1999) Constitutioa
strongly criticized. Thénstitution is said to provide tt
shortest cut to dictatorship. It does not give rofama
decentralised state.

Study Session Summary

In this StudySession we discussed that,

In this study session, we have discussed the evkatsconstuted the

background to the 1999 Constitution in Nigeria. YWentioned how th
Summary military President, General Badanr Babangida handed over pov

ingloriously to the Interim National Government lbg Chief Ernes
Shonekan. Three months later, General ¢ Abacha took over pow
from Interim National Government. After Abacha’satle on June 199:
Gen. Abdusalal Abubakar replaced him. It was the latter that reie
and amended the 1995 Draft Constitution. The anréesion forme
the foundation of the 19¢Constitution
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In this study session, we have noted that the l1@@®stitution,
promulgated by Gen. Abubakar regime, was writted arganised in
chapters, parts and sections. The 320 sectionsexreh schedules of the
constitution provided for a preamble, the structafegovernment, the
distribution of powers, fundamental rights and pchores for
amendment. It adopts federalism and presidentstesy of government.
One of the merits of the constitution apart fromovyiing a
legal/constitutional framework for the present ficdil dispensation is the
adoption of the presidential system of governméat gives room for
individual and not collective responsibility for g or bad deeds done
while in office especially by the elected Presidemt Governor.
Nevertheless, the 1999 constitution has faced gtcaticisms from many
sources, including the president, legislators anmthgr officials elected
under it. The constitution has also been criticised the ground of
lacking in process and content.
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Study Session 1 1

An Overview of
Constitutional Changes
iIn Nigeria
Introduction

Having gone through the f-colonial and postolcnial constitutions in
Nigeria, it is pertinent to identify some of the jorafactors that wer
been responsible for those significant constit@iamhanges identified i
the previous study sessions. In essence, this Sedgion willexpose
you to thosefactors that affected constitutional developmeniNigeria
from 1914 to 199!

When you have studied this session, you shouldleete:

11.1point out at leasfive factors responsible for constitutional chanige

Nigeria.
Learning Outcomes 11.2highlight conemporary constitutional issues identified for rewvie
g Nigeria
11.1 Factors Responsible for Constitutional Changes i n

Nigeria
The main reason for any constitutional review edab identified flaw:
or inadequacies of one constitution or the othevertheless, there are
several other reasons that can be identified derfathat facilitate majc
constitutional changes particularly in relation hgeria. These ar
constitutional changes introduced both in the pré post independen:
periods. The iduential factors are diverse, and they are examiabolv:

11.1.1 Colonial Interests and Experience

One of the factors that influenced the -independence constitutior
development in Nigeria was colonial interests. Ahe colonia
constitutions, althugh aimed at uniting the Nigerian societies, v
promulgated to promote the interests of the colog@ernment ir
Nigeria and colonial office in London. These cagibns promotel
centralisation and direct administration that ddni¢ghe peopl
opportwities to participate in politics and governmeruativities. The
colonial constitutions were characterised with @mgental participatio
of the people, incremental area coverage and iremtahdevolution o
responsibilities

The experience of Nigeris in the colonial era was mainly respons
for the agitation for independence constitution fre@édom from contrc
of British colonial government. In addition, thelamuial experience led 1
the emergence of many nationalist groups and gpalitpartie that
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demanded for most constitutional changes that weffected by
successive colonial governments, starting from 192@me of these
major constitutional changes include the introductiof elective
principle, increased number of Nigerians as membédsoth executive
and legislative councils, emergence of regionalemd federalism (as
administrative and political governing mechanismajnong others.
Colonialism resulted in the establishment of Nigeas a large political
unit, encompassing old traditional kingdoms inchgdithe Yoruba
kingdom, the Hausa-Fulani Empire, the Igbo comniesitthe Jukun
kingdom, among others.

11.1.2 Emergence of Nationalist Movements and
Political Parties

Nationalism is another major factor responsible the significant

constitutional changes witnessed in the pre and jpodependence
periods. It is an act of political consciousnessa state of mind primarily
concerned with achieving the independence of alpdopm foreign rule.

Nationalism, which was later focused on the erdminaof colonialism in

Nigeria, started as a reaction of some traditiounlgrs like Jaja of Opobo,
Ovonramwen of Benin, and King Masaba of Nupelantheousurpation
of their authority by the British colonial admimnigtion. Generally, it led
to constitutional development and, eventually iretefence for Nigeria.
Specifically, Nigerian nationalists (those who ilmdil the spirit of
nationalism and struggled for Nigeria’'s independgnformed political

parties and associations. They organised strikdsapcotts as powerful
instruments to back up their constitutional demands

Nationalists like Obafemi Awolowo, NnamdiAzikwe, ri&st NKkoli,
Ahmadu Bello and Herbert Macaulay formed politipalties that took
active part in most constitutional conferences traiduced significant
constitutional changes most especially before Nagegot her
independence in 1960. Nigerian nationalists ingadiament tabled and
voted in favor of motions/policies favourable tcethttainment of self
rule. They organised rallies, symposia and studgieas to educate the
people on how to participate in politics and cdnsitinal reforms. It is
important to inform you that the London Constitad Conference of
1953 was the first one ever in which leaders ottipal parties and their
supporters were invited with the sole purpose dfintpa constitution for
Nigeria. It was at that conference that it was edrthat Nigeria should
become a true federation and that there should beomplete
disappearance of British officials from the legiisla councils as well as
other constitutional amendments that were adoptgd Lgttleton
constitution of 1954.

11.1.3 Desire for Unity, Independence and Rapid
Socio-Economic Development

The desire for national unity, independence anddrapcio-economic
development informed some of the constitutionalnges that were
allowed before and after independence in Nigefie desire for unity,
for instance, led to the amalgamation of 1914, tayeaof legislative
council for the whole of Nigeria (Richards Condita of 1946),
formation of regional councils and assemblies, &dof federal system
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and presidentialism, as well as adoption of unif@gystem of local
government system by 1979 Constitution. It is int@atto point out that
most of the Nigerian constitutions particularlyetth946 Richards and
1979 Republican Constitutions, had as one of @bjectives, the desire
to promote national unity. The integration of Sauthand Northern parts
of the country administratively by the 1946 consiitn was to encourage
national unity. The agitation for independence ationalists before 1960
led to so many constitutional changes like theoohtiction of direct
elections into the federal and regional legislatlard granting of powers
to make laws to these legislatures. Even after itidependence,
Nigerians still saw the need for absolute freedoomf British political
control. Under the 1963 Constitution, Nigeria cheshdrom a state under
a monarch (Queen Elizabeth of England) to a repubith a Nigerian
leader appointed as the Head of State and Commam@irief of the
Armed Forces. The Republican Constitution as yoe leeen told in one
of our previous study sessions gave the Supreme @sudlue position as
the highest court for cases in Nigeria. One ofréasons for the adoption
of federal system of government was to promote dragnd even
development in Nigeria. Under the federal arrangemestatutory
allocations to each federating units were and eveigled for by past and
the present constitutions.

11.1.4 Military Rule

The discussion of Nigerian constitutional developtmean never be
complete without a critical examination of the rofethe military and its
influence on constitutional development in the dourmpart from all the
colonial constitutions, 1960 and 1963 Constitutjghe rest including the
present 1999 Constitution were promulgated by thiéitdWy. Many
Constitutional Drafting Committees (CDCs) were bished to give one
constitution or the other to Nigerians. The CDCn§&tduent Assembly
and Supreme Military Council, for instance, playgednajor role in the
drafting and promulgation of 1979 Constitution unddhe
Muritala/Obasanjo military regime. Not deviatingorin the same
constitutional process and procedures that produtcee 1979
Constitution, the 1989, 1995 Draft and 1999 Coustihs, were
respectively adopted by the military regimes of &ajida, Abacha and
Abdulsalam as earlier indicated. Although, mosttloé constitutional
crises that Nigeria had faced with since indepecee@ould be traced to
successive military rule, the fact remains thateaonstitutional changes
like, the introduction of executive presidentialstgm, uniform local
government system, federal character principleatiatal formula,
creation of states, creation of federal capitalittaty, to mention just a
few, were creations of part military regimes in &liig.

11.1.5 Political Crises and Instability

The Nigerian history is characterised with divepssitical crises. The
Kano riot of 1953 between the Hausa-Fulani, on baed, and the
Southern Yoruba and Igbo, on the other hand, waised) by the motion
for self-rule moved by Chief Anthony Enahoro, a ®euner on April 1,

1953. The crisis led to the review of the 1951 Magpon Constitution to
give greater autonomy to each region, and lessaleattion. The Action

Group crisis of 1962 led to the creation of the Migstern Region from
the old Western Region in 1963 and the amendmetiteolndependence
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Constitution, preventing Nigerians from appealiagte Privy Council in
London. The 1964 federal elections and the 1965 t&esRegion
election crises led to the demise of civilian raled subsequent taken
over by the military in 1966. The military laterspended some parts of
the constitution and the legislative organs. Margartantly, the civil
war prosecuted for more than three years brougbtitad lot of major
constitutional changes including the creation dRastate structure and a
re-focus on federalism as an integrating device Nigeria. The
establishment of the National Youth Service Cofg¥%C) recognized
and provided for by the 1979 Constitution was aenapt to promote
national unity after the war.

11.1.6 External Influence

The Atlantic Charter of 1914 that encouraged thghtrito self
determination influenced greatly the demand foatgeparticipation and
independence by the Nigerian nationalists. Alse, 1848 UN universal
declaration of human rights influenced the decisionamend some
constitutions in Nigeria, particularly, the 1979dasubsequent ones to
provide for fundamental rights and freedom of teegle. The NCBWA
as you were told earlier on influenced constitislodevelopment not
only in Nigeria but in other British West Africalomies. The abolition of
the Nigerian Council and its replacement by a Uatjise Council under
the Clifford Constitution of 1922 was influenced byis Congress. It
should be noted that Nigeria and Blacks in Diasgmeged significant
role in bringing about some constitutional changesigeria and in other
West African colonies.

11.1.7 The Nature of the Nigerian Society

On this, the present Senate Leader, Senator Tégliarin, once stated
that “constitutions are reflections of the totalitfythe states and societies
that make, adapt and operate them”. Let me remmuday this point that
the geographical, cultural and social factors agieeapointed out in
Chapter Three are responsible for some of the megmstitutional
changes in Nigeria. In fact, it is well known thihé adoption of federal
system in Nigeria was related to the heterogeneatige of the Nigerian
society. The cultural, religious, ethnic diverstien Nigerian had
necessitated the adoption of federal principlesatcommodate these
diversities. Most constitutions in Nigeria lay eragls on equality,
equity, social justice, fairness, democracy, taleea respect of citizens
rights as operating principles due to her plurialisature.

These factors are not exhaustive as there are fattters that may likely
explain why constitutional amendments were intreduat one point or
the other by past regimes in Nigeria. Some congtital changes were
introduced to suit the personal interests of ai@adr political class or
the ruling regime; others were made to maintain dtaus quo and to
promote peace and stability or to institute orderthe society. For
instance, the adoption of War Against Indiscipli(@/Al) by the
Buhari/ldiagbon military administration was to maiim orderliness and
prevent corrupt practices in Nigeria.
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11.2 Contemporary Constitutional Issues in Nigeria

As earlier noted, the 1999 Constitution has maawdl and there have
been agitations for the amendment of several mdrthe constitution.

Several attempts have been made to evolve whate@yeDyediran

called “the people’s constitution” or what Sendtalarin referred to as
“a durable constitution” in Nigeria since the inawation of the Fourth

Republic.

Prior to this time, there were several official ambfficial constitutional
reform initiatives. For instance, a presidentiahglaset up by the former
President Olusegun Obasanjo in 2001 to debate ingimial changes,
proposed more than ninety amendments to the 1988ti@idion. Also, a
National Political Reform Conference (NPRC), setiu@005 to chart a
new constitutional blueprint for reinforcing theity, cohesion, stability,
security, progress, development and performancethef Nigerian
federation’ (see Suberu, 2005) made some recomrniendahat were
not approved for implementation by the National&ksbly. The outcome
of the conference was jettisoned when the ‘thirthtagenda’ pursued by
the immediate former President was aborted. In, fiet NPRC had
problems from the beginning as Suberu noted:

‘...halfway into its proposed four-month tenure, MeRC is
already embroiled in the contradictions and divisooften
associated with the politics of mega-constitutioctsnge in
deeply divided societies. Especially palpable ise th
increasing polarisation of the Conference along r@dual
geo-political fault-line that pits putative SoutheNigerian
constitutional reformers against more pragmatic tern
conservatives'.

Our preoccupation here is to identify issues instibutional review in
Nigeria. There are a lot of suggestions from entingcholars and
politicians as to areas and sections of the 199%t@ation that need to
be reviewed. According to Oyeleye Oyediran, a rammv
constitutionalist and former member of the Consthal Review
Committee set up by Obasanjo military regime:

The Republic’s Constitution should be seen as #@ple’s Constitution,
a symbol and guarantor of free union, a framewask $ustained
development, rather than as a gift from benevaetdcrats and an iron-
cast force for securing an irrevocable union. &sid principle should
underscore the need for full-fledge federalism irhickh power,

responsibility and resources are decentralised pwinhate economic
initiative encouraged.

He identified key issues and areas to be addresthéyconstitutional
reform. These include the nature of federalismuliaggry institutions, the
federal agencies, institutions of government, aestructuring of the
military, police, security services, customs, imraigobn and prisons.
(Read the concluding chapter of the book writtendyediran Oyeleye
on Nigerian Constitutional Developmént

Senator Teslim Folarin, the Senate Leader of thigoha Assembly in
his keynote Address at a day Roundtable held abtireersity of Ibadan,
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on 26 June, 2008, highlighted issues, which he a@@dersonal (i.e. n
those of the Senate), that call for reforms. Theskede:

1. Federalism, including the issue of state crin and powers, local
government administration, control of the Policeev@iue
allocation, state/federal relations

2. Elections and political representation. This willvelve prope
constituency delineation. The Senate Leader sugdeke adoptio
of proportonal representation as a way of overcoming thidlem.

3. Independence of electoral bodies (both at the malti@nd stat
levels).

4. Presidential Vs Padmentary systems of governm

5. The Niger Delta and other special areas.

6. The retention or removal ofimunity Clause in the constituti.
John Ayoade, a Professor and former Head of PallitiScience

Department, University of Ibadan, in his own rensaak the Roundtabl
recommends a constitution tt

1. empowers the people and government;

2. provides enablingenvironment for people to participate in
development process;

3. promotes the confidence of those who are beingrgede an
4. avoids the mistrust between the governed and thergment

Study Session Summary

o7

Summary

In this study session, we have itified and explained the major factc
responsible for major constitutional changes tlaatehbeen witnessed
Nigeria right from the colonial era. The factorsamined include coloni:
interests and experience, desire for national unitgependence a
rapid development, emergence of nationalist movésnand politica
parties, external influence, political crises ahne pluralistic nature of tr
Nigerian society. The list of these factors is bynmeans exhausti.
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and Political Factors That Affected Constitutioi@ange
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